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F.C.C. 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 


72 - 9 ;: 


In the Matter of # 

CONSIDERATION OF TIIK OPERATION OF. AND 
PoSSIIlLK CHANGES IN, TIIK "PRIME TlME 

Access Rule". Section 7:i.t3oS(k) of the 
Commission’s Rit.es 

Petitions of : National Bkouh’akti.xo Co., 
Inc. (NBC) Midland Television Corf. 
(KMTC. Sfrinc. filed. Mu, ) Iaingstip Cow- 
munications. Inc. (KIIFI-TV. Austin. 
Tex.) (For Deletion of the Ri le) MCA. 
Inc. (to Permit Use of “Off-Network” 
Material I ’ll s 2d Percent New Material) 


Docket, No. 19( 
RM-19C.7. RM 
JIM-1940. R 

1929 


•22 
-19.15, 
M- 


Noticf. of Inquiry and Notice of Pimidsed Rule Making 
(Adopted October 20. 1972; Released Oetohcr .‘10, 1972) 

By the Commission : Commissioners Rof.i rt K. Lee and If. Rex I.l 


CONCt RRING AND ISSUING STATEMENTS; COMMISSIONERS JollXSo 

and Hooks concurring in fart and dissenting in fari ,m 

ISSUING STATE.AI EX TS. 


I. INTRODUCTION AND DISCUSSION 


-i. Introduction 


1. In this proceeding. the Commission seeks information as to the 
effect and operation of Section 7:t.(55s ( k) of its Rules- the ••prim, 
time access rule —and invites comments on changes in that ivmilation 
xvhich may he appropriate forthe future. The categories of informa- 
tion sought. and possible changes, are discussed at some lenmh l K |o\v 
One matter should l>e da ri lied at the outs, t ; while “po^sihleehijmW 


include re|>eal of the rule, the institution of (hi 


s proceeding does not . 


represent a Commission view at this time that the rule should be 
repealed, now or later. See par. 1 below. 

; S( >'r fl 0 ll ,V -' i: ' 81 k \ '' !,s adopted ill (lie Report and Order in Doeket 
1>,K2 May 19,0 (2: MV 2d :’.S2. Is R.R. 2d 1825). It was allirmed 
generally on rminsideration m August 1970 (25 FCC -'.I 118 p» r j> 
2d 18< ; 9). In general, it provides that after (Mober l.’l971. network-" 
anil nited stations in the “top 5o markets" may present, durin-r the four 
hours nt “prime time" each evening. no more than three hour- of ma- 
tenal from the three national networks. A B( '. ( BS, and NBt F.tfee- 
tivc October 1. 1972. subparagraph (k)(:l) of the rule provides that 
the time thus cleared of network programs (i.e.. one hour a ni<d,t.gcn- 
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e rally the hour from 7 to 8 p.m. K.T. and P.T.. f, p.m. C. T. and M. TT 
may not hi* filled with “off-network’’ material (proprams which have 
appeared on one of the three networks) or feature films which have 
been shown by a station in the market within the past two years Thus 
in erect, one hour of prime time each nipht must be ,1c voted to mi- 
tena! which is neither network propramminp nor in one of these other 
catepories. 1 I lie basic purpose of the adoption of the rule was set forth 
as follows (23 I CC 2d 3!>-.-306. par. 23. 18 R.R. •_>,! is44 ) : 

We believe this inn, lest fiction will provide n healthy mpetas to the .levelon- 
m. nf o f ualepeailent proywa", sources, with concomif.Mi, l.eneiits in an in. reas.d 
Mipp j of programs for ind.itciidcnt taial. imlee.l athliate.li stations The entire 

developinent of I IK !«• l« ,.e.lt te.l . . . I, may hoped that diver- 

fo/»?i i<lp, ' s " liiv en.s.uraired tty removinir the three-network funnel 

novv T, f " ,,lr ’kfatundfiit. In Held of the une.pial pefitive situation 

now obtaining. we do not believe this action can fairly he considered "iiiiti- 
comiHditive where the market is being opened through a limitation upon supply 
by three dominant companies . . 1 1 1 • 

3. Anionp the matters to Ik* considered herein are the various ix*ti- 

tions listed above.- We shall describe briefly the petitions and opposi- 
tions thereto. and then sot forth the Commission's purposes in this 
proceeding, dealinp with the prime time access rule and the “access 
period.’ 3 ^ 

4. Another pendine, petition to limit use of TV "re-ron*" qenrrnlhi. 

1 his proceeding does not directly involve the subject-niatterofanother 
recenth; fih*d |.etition. that by Mr. Hernard lhilmiith and a m-imp 
called 18.1.0 1*. (Save Ielevision Oripiiml I’rooraininiiio ). askino for 
a peneral rule limitmp use of prime-time repeat material on network- 
owned net work-nllil inted stations to 230 of the broadcast year 
(HM-l!>n). I his petition, which has drawn substantial support and 
opposition, will Ik.* considered by the Commission in the near future. 

* At til.* tame tine ns the "prime tint.- arress rule". the Commission nl.n „,i.„ 

restrictions .. II til.- tli n o net vv..rk>, < milalm-d In Seetlon 7:*. , , ' ,, n , ■ . ' ' 1 

«“* “*•.* ndlriitluii • I„|,I •linan. ii, I iii icrcst tali. Th. JVharplv"^ 

these ,,i gn nl/ut inns I, in, encage Ill II... n,.n n, I work •IMrii.iitlnn „f TV ir.-rn.'s 
► \ II, II, -at |,,n . nr ue.pilre Interests In TV procniiue other n,,i, n„ ,„.i„ , n ' 1 ' r 

egldldtion Tin s,, ruin- „ r „ dlre.lly Inv.nv.'.l In the prkrre. Unc p " mrirne On? 

o, ,. -ss rule applies l-.v Its terms milv t„ n„. t,.p market* lluw. v.'r , I, . „ , 1,1 

tin t, ns matter of hn«f tif*.* Jtiil^ownf . t h«* v nni|,l m» t , r . IV M\urk«. t|. 

three Imurs of prime time prnirnnn* f.,r the r,-t nf the eoui.trv If hirred V, n L 111 " r, ‘ ' h;ln 
their iilhllate.l statlun, m tin tup ;.H market. p. r I a, ti n 7 fr ," m ,u 

Therefore, tietwurk prlme-tlitm *,' 1 He.' have Veen i',: ." k V, * WI T 

the .(."r.l, generally a lidlMionr h-. than na.l prevh.uslv I programme l\- them ''"' r " v, 

- I hr the petltlnn ,, , nr.-. t r ...„ ,| „r t i„. ril |, , , 

Intllvitltiiil stations list,.,!, h.uh J IIP stntlniis m eoitip irntlveh small ■•infermlved" i.V 1 ',' i.’ " “ 

'Inc Companies Ine i.VIlc, in'nVar i,. \ »* r „l. kl Z I 

repeal nfth" rule Hitches Spurts N.-„s ,rk ids,, I the lU.tllF p,uujns Mrlr 

W«*ilrnsi|n \ h. M;r > r . 1 1 l«»vt mi I ri.l.i \ ^ • t , i < !•<’ , ri.'ip, .'l! 0 * °V 1 » *. A !;• ' a fill Infos on 
of exceptions to this trcncrnl part* rn at ^ H 0,1 There are a number 

a re % en peer nisi.' Vte* n c "'V. ™ "T. Z"eT "* V V, " f th * 

an, I all lint Sun. la, s ,,n Cits an, I \|if mil ,,n' s,ia,l - : k, f, .' r , ' lu ' 'liitlon* 

for CHS and XliC atfl Mates ■ " **■ • • I* m and 111 ;ni. u p in 
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It is not to l)o considered in the present proceed inp. ns such, but the two 

o^m nY l' r ° *° a for ( * xn,n ple. the feasibility of (level* 

opine mid producing a piven non-network series could vnrv'depcndin- 
on whether the supplier must furnish 3!. individual proems (T^Tof 

h% 1 '\V kS ° r r V n Ct ,V Wlfh !,S f,> ' v ns 20 or perhaps even 

less \\ e merely call attention here to the pendency of this petition 

nnd to the fact that it may he appropriate to -he this suhject con- 
hcrein wShthis in mtul * "" y * 0 p,Pparo their comment. 

B. The Petitions for Rule Making 

m.’.L-in S T ,t,0 Tl^° P ? f t,M l nlwve-enptioned petitions for rule- 
‘hntemke Ipw? V mi'l two I IFF stations in comparatively small 
intermixed markets — seek repeal of the rule, the two individual 
petitions both apparently askin- if for this comin- vear. lft7°-73 and 
MIC envisioning It m tune for the 1073-71 season. \HC asks the 
Commission to initiate forthwith a Notice of Proposal Rule Makin- 

nedd rescission of the rule, to develop on an ex^ 

jilted basis the facts as to how the rule is oi>erntin- am! to convene 
a conference a .non- members nbfhe sfatr and all interested parties 

NTtrW ‘°! S ” ol, !' un f Jj/»''atrrial promptly and completely. 
M ( s nrjjument relates lar-yjTto the asserted decline in the television 
audience the 7:30-8 p.t/tlvD period. eo.npared to what it l.as 
th } " ‘r°n no, l' ork P'/V'lms were presented then, assertedlv 7<7 j„ 
the top .,0 markets and fib elsewhere, compared to no chan-e'or some 
increase for the remainder of prime time (and also an increase for 
I uesdays. when the networks have be-un their pro-rnnuninp at 7 30 
follow, n- the waiver to ARC). 4 While MU’ reeo-7,i Z es thiif part of 

I herefore. if is claimed, as shown by the other two petitions, stations 

|mrHrnl . IUl - V .Markets wide!; T 

wa\s ha\ e had narrower mar-ms. MU' also claims that the rule has 

tion of "n?in'l it v ' t T yiHd "* noduc- 

tion of quality first-run material, or of increased diversity of mo 

pramm.n- It is c anned that there are very few new propers V.n’l 

that many, and the most successful. “first-run'' pro-rams are those 

m linT/// ntl H atl T ° r rcvivn,s nf 'M'twork prime-time or daytime 

/>“,/ 7’I rnJ"r' ff'r ""7 W,V '- WiM Let's Make a 

Real. To 7 ell the Truth. Truth or Conseguences. What's M „ I/,,,, and 

./eicm/c./en/arecited ns examples). A study by an advertism-a-enev 

f Noiembet 10 ( 1 non-network pro-rammin- (7:30-8 p.m. F.T i j s 

riled, pi ni l- for the top 10 pro-rams in audience two otr-network 

r !* 

<">' W'-U nta'wnrk ir n m l M l „'Vm , 'thII?r ' 1 ” h .“ r *.""' r " :lr " M ' l, 'l"'n''l'm 
»» »jr from the afllllatea to thr Ind" prnileuU. ’ “ hl,t v|ewl, ‘« 'lurln K Hilo period 
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f wo revivals, ami onlv one 
audience M lar*. ns ^ ^ -d 7 "rcV™ ° f thwn ™ehin> an 
the prcv.ons voar. //,>/, Chaporn,!. V '"' nPtwork P«»ffrain of 

wlflicl, isT.'th a’hnWn^ik'ipl^ Tv 2d ’’T’’ I,K ' OVestinphouse) 
Wpher of syndicated ,n..Vorinl ' 7 '"' ,wncr ! ''" 1 AronsiVe 

l-.cniafmv and unsupported: Vfis 7 XBr Potion, 

information is concerned a 1 ~i << 1 li,f !,s far ns gatherin'' 

"hich "as not clo’e.l ollt P I ™ , | ,,( ’ ,l| ng 1S I,T >nero«snrv ; Docket 
and that adoption of the pronos'ii ■ , ,(, opone.| for this purpose- 

°n the development of non-i etwork V' • "l ,,10st t ^ <f, °i | ra«rin*r effect 

a ni.» kc.|;, ~ ,,f i|ic f„ ! , ;1 I f "i 1 h.viV’iV,' '• ‘T 1 

this comma: rear, uddin-r * n ,i.„ ,1,rl f,K nile is supposed to h ive 

P-vails aiid ;s, 'Vhich already nKJ,? 

produetion activity. AVcstiii«r|. 0l |se.isii t7"'t 7^ °x fl "‘ P"Hrrnni- 

of he course of non-network nro^nw/ V <, ' p,tP N,W ” s,Tir ''-isin 
first -run senes, of which several .,Ve Vf,|o f‘»»«nt. it lists :',j „,w 
nova five (cited are Westing, ouse's !’ < ‘ l ^ r °r anlei1 as truly in- 
* c/-"e and Xornum Coro-h, /‘resent* />!■';, 'r' ,/o ”? r - Front 

tori/ 7 heatre and Rollin' n n-' ‘ from Afetromedia nml 

lnpliouso claims that thi - is / ' P" pr (mm Winters- Koson) V\’est 
f t iCra in ,W ' ; 

J*lf T'\ " " :,s a "in»ed on* a p i'ea 1 i n f { rJ ' ' ' in'- 1 n * to the rule 

ducers little time before the fall 1 ' 1 ‘ which <mve pro 

w for "nlii irv - ' I,™ 

ns to the success of the rule, or lad- ofT 1 ”' , | !r, '"“ nt *•«»> ho reached 
Commission can I test maximize rl > i ' ! i"' tiat meanwhile the 

""If "> rhM o” R .le 1 ". «•"-* k-ninV " 

ji nf ** ~ " i " r n., 

rtp,^ 

Will Q,n-n<lv Imvc , t | nllh0( | , -V' N ‘ ,n "'-' "n.li ,* itvnilnblr- 

season liegins. mmiargeh produced, before the fall 

. 8. The petitions l>v the two PDF 

®*m^r^ 2 ^aeh other, emphasize the **©«*onoii»lI* *1 n*f ! *ry**^| rjr!uno*i^ , || i' 

.-r.o,,/ pr — n ^, r„ h cVu.iir.^v£; 
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by NBC, particularly with respect to their own situations as 1'IIF 
stations in intermixed markets, at a competitive disadvantage vis-a-vis 
the V II* stations in the same markets (two in Springfield, Mo., one 
in Austin, lcxns). They claim that they are able to survive as lon-r as 
they have the exclusive right to present a full line-up of one of "the 
t‘ u 'ee networks in their areas: but with the "access rule” cutback. »hev 
are seriously injured, through loss of the pet work revenues which* they 
formerly received for the time involved and through having t( , • , a V 
the costs of programming the time themselves. It is said tint, with 
the lower audience which is obtainable for the non-network material 
(particularly with the greater problems in tuning LI IF to bcdn with I 
the small revenues they obtain from selling the time on a non-network 
basis do not begin to compensate for these increased costs. The point 
is also made that, with non-net work material lioing extremely costly 
they cannot compete for desirable "access time” programs with their 

Vi a -T.L 0ni X > S! lto,S ' Sports Network opposed these tilinir-. 

1>. 7 he MCA. Inc. petition. The petition of MCA, Inc. i KM4929) 
looked toward the adoption of rules (in time for the 1H7-' 7 ;; , 

under which material would comply with the "oil-network” restric- 
tions of the rule if it consisted of "off-network” material plus about 
new material (4 programs out of 13. 7 out of 26, etc.). MCA 
urged this as a measure, to permit more production of new non-network 
material ol quality, by eliminating some of the tremendous co-ts and 
risks involved in an entire new series. It was claimed that .his would 
mean more good-quality material, at lower cost and thus more easily 
available to stations, particularly those in small market- and 4 IIF 
stations in intermixed markets, which often have limited re-ources 
MCA has long been a vigorous opponent of the rule, and e'xprc-cd 
here its doubts as to its merits; but it stated that this is one small -tep 
which the Commission can. and should, take quickly to ease part of 
the problem. The Commission denied this petition in \m I pi7-> 

( Petition of MCA. Inc.. .34 FCC 2d 825. 24 K.IC 2d 1771).'’ The chief 
basis of decision was that the petition— which sought „ ,-hangt in tin,, 
for the In , 2-71 yen r — was premature. 


C. The reason * for this proceeding and the ( am mission's vit as on it. 

10. There is clearly a need for a proceeding dealing with the prime 
time access rule, hirst, there is the need to gather information about 
how the rule is working, both as compared to no rule and as compared 
to now it would work with various chancres discussed herein \s to 
the propriety of gathering such information at this time, there appears 
little room tor argument, and. indeed, no party really contests this. 

1 his Commission has so degree of obligation to conduct a continuing 

examination into the effect of any of its rules; and this is particularly 
ti ue \\ here, as here, the rule represents a breakthrough into a new area 
of regulation, previously not subject to rules or restrictions. It is 
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especially true here because of the degree of controversy which sur- 
rounded the rule loth before ami since its adoption. Also, we exprcs-cd 
in our decision in Docket 1-J782 the belief that the rule should and 
would lie examined from time to time, to see what changes, if anv, 
should be made in it. Therefore some gathering of information is' 
clearly in order. This could be* done in Docket l:J7vj : but that proceed- 
ing is over 10 yea re old and a great volume of material has U-en 
accumulated in if. We believe it preferable, from the standpoint of 
reaching prompt decisions herein, to call for the submission of the 
new, current material in a new proceeding. However. Docket 
has not been closed out. and the material therein is rather readily 
available; we will accept comments referring to it just as if the ma- 
terial were re-submitted herein. 

11. Also, as far as the information-gathering may be ••premature", 
we recognize that information for the l‘>7i?-7:l year, which is what 
basically will lx- involved here, may not be as favorable to the rule as 
that for some later period, when more of the necessary adjustments 
and developments involved have occurred. However, we believe that, if . 
allowance is made lor further developments, as commenting parties 
are urged to outline in as much detail as is now possible, a fairly ac- 
curate idea of the rule's prospects can l>c obtained at this point. We w ill 
make such allowances in reaching any decision herein. 

1 I here is a second clear basis for this proceeding: the apparent 
need for certain changes in the rule if it is to operate in the public in- 
terest to the maximum extent. These include some of a more or h-s- me- 
chanical nature, to ease the burden on affected parties and the 
Commission, and others of a more substantial nature. The need for 
changes, as outlined herein, does not need much elaboration. The rule 
in its application and administration has given rise to a very large num- 
Iwr of waiver requests, which have been a burden to the parties involved 
and to us. It is. obviously, highly desirable to eliminate the need for 
many of those, by adopting general rules which more nearly tit the 
range of situations which are involved. The sports area is' one ex- 
ample of situations where a general rule would appear feasible and 
much preferable to present practice. Probably of more basic signifi- 
cance are areas such as the “oil -network " situations, where it is ques- 
tionable whether the rule if literally applied would serve the public 
interest, and where, at the same time, anv deviation from it on an 
o,l hoe basis appears to give problems. Moreover, apart from the 
specific problems in various areas which have arisen, there is a more 
general consideration. So “new rule", such as this one. can be expected 
to be ltttKi sound and correct when it is first adopted. After a year's 
experience under it. it is appropriate to sec how it is working and make 
those changes which appear appropriate. 

l-'S. Thus, ill view of the above considerations, an over all proceeding 
is warranted at this time. We have decided to include in that proceed- 
ing the question of whether the mlc should lie retained or rescinded. 
Three of the petitions lieforc us. listed ulmve. have raised this question, 
und in our view these can lost be disposed of in the context of this pro- 
ceeding, ami particularly in light of the iiitormation gleaned through 

37 F.C.C. 2d 
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it. In any overview such as this. we sliould have flexibility to take any 
and all actions which the record may show to bo in the public interest. 
Moreover, we see no adverse consequence from proceeding in this fash- 
ion. The programming for the 1972-73 season will not lie affected 
because, as XIIC points out. it is already “set", or virtually so. As to 
the effect on the future, particularly the 1973-7 f season, the short 
answer is that we plan to gather tin* data and dispose < f the basic issues 
raised by the petitions on a prompt basis— in earlv 1:>73. and liefore 
there can be too much of an untoward effect on the' 1973-74 season. 

14. Indeed, from the point of view of the nts of the rule, this 

approach should be advantageous, because— if ‘t he review is favorable 
to the rule— it w ill remove any cloud over it. not only for the next year 
but quite likely for several years to come. To put it otherwise, there 
must be an overview, in lip-lit of the nature of the rule and need for at 
least some changes in it. and. that being so, it is bettor to effect the 
overview at this point and “get this matter behind us." As to the timing 
of this examination, the “oil-network and “feature film” provisions 
of Section <3.fi58(k) (3) will now be in effect, and we should bo able 
to get a good indication of the rule's prospects. As stated, we w ill make 
due allowance for the fact that the rule is still fairly new, so that per- 
haps it has not yet reached its full potential. Parties are urged to com- 
ment. in as much specific detail as possible, on what significance should 
be attached to the fact that the rule is still rather new, and anv related 
uncertainties. 

15. We make one linal point— although it should lie unnecessary 
The C ommission has not adopted any decision or view, even of a ten- 
tative nature, as to the desirability of rescinding the rule. It would be 
wholly wrong for us to do so. when the 1972-73 year is just getting 
under way and there is no data liefore us as to the ellicacv of the rule 
under full conditions, i.e., with Section 73.<»58(k) (3) in effect. Indeed, 
we stress that the presumption is the other wav: the Commission has 
a rule which is now going into full effect, and there is thus a clear and 
considerable burden upon the opponents to demonstrate that, in actual 
operation, the rule will not serve the public interest, particularly in 
light of the purposes set forth in paragraph 2. alaive. This proceeding 
gives interested parties an opportunity to make showings on this 
critical issue, and thus facilitate an informed Commission decision. 
In light of the petitions and other circumstances, nothing less would 
be appropriate, but nothing more is to be inferred Irom what issimplv 
a sound and fair way to proceed to the disposition of significant pend- 
ing petitions. 

II. SPKCIFIC INFORMATION REQUESTED AND SUBJECTS INVOLVED 
.1. Information Sought 

Iff. As mentioned, one of the most important purposes of this pro- 
ceeding is to gather information about the operation of the prime 
time access rule, both in relation to the changes proposed herein (in- 
cluding rescission of the rule), and generally for the Commission's 
guidance as to the future. What is sought is information as to effect 
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o»a impact from the operation of tin- rule as compared to operation 
without it. and from the various modifications considered herein (and 
past waiver actions) as compared to operation under the rule as now 
in effect. The effect on future development is also highlv important 
I he specific points covered l.elow are all subsidiary to 'that general 
o )jorti\o. I lie* information sought fall? into two iron oral aroas: pro • 
grammmg information and economic information, tlie latter involving 
three aspects— the impact on stations, the economics of program pro^ 
auction and distribution. and the effect on the program production 
business. In Imtli areas, the Commission expects to relv partlv on data 
other than that submitted in comments, as discussed below: hut unoiies- 
tionabh commenting parties can lie of considerable assistance if their 
information is specific and complete. 

17. / cor/ ramming data. 1\ it h respect to programming, the Commis- 
sion intends to rely partly on data contained iii TV Guide for the var- 
ious i parts of the country, and also American Research Bureau < \RR) 
audience survey material, which lists the programs presented bv sta- 
tions covered (e.g.. May 107*2). However, this .lata is not alwavs 
completely informative as to the nature of the program: we hope that 
M many TV station licensees as possilile will present information in 
this area (including tlie networks, both as networks and* as station 
licensees). As mentioned, the primary objective is to obtain informa- 
tioii as to tno effect and sin pact of the rule or possible changes in it (ffr 
waivers of it). 7 The specific information sought is as follows: 

(a) The programs that the station has been presenting in the 
"access periods" during 107l-~2. will present in 1072 7*. and will 
present further in the futuie as far as it caiube projected: ill 
under the rule basically ns it now stands: (2) if there were no 

prune time necess rule": " (.1) with various changes in the rule, 
in. hiding adoption of a "21 hours a week standard, possible re- 
laxation to permit some use of “off-network" material as part 
of regular program series or for individual programs or short 
series, and others mentioned herein. We hope licensees will submit 
enough information to give an idea of the nature of the program 
as xvell as its title, in particular (except for network programs and 
the better-known syndicated programs) whether it is loeallv orig- 
inated or syndicated, and the program type. The three networks 
are expected to indicate, as best they can at this point, what pro- 
grams they would l>e presenting as network material in l:»7*>-73 
and later years, during the “access periods", if this * : me were 
available to them. 

(b) What has been and would Ik* the effect, in terms of the 
presentation of and demand for new syndicated or local program- 
ming (and on the incentive to produce such material) of one or 
more of the following: 

T While till* InvrMlffiitlnn relate* lnrpel.r to "top r>0 market*’' netwnrlt.nfflii-»i»,i 
t hello* r?| , Un * “ r " ,u <>** o-l- I? Vracttc.^LT'lfaU ?l! rf^t’-VeJSi 

M.leLL'Tr.l*. no 1 0,l V' r Information Indleatlnc what would be the *t.itlon'« prm tlre in the 

;h. ”ri;;:«ame r , U ffee, l ,'ve niay M,OW ‘ ,r '' cru "‘ mln ‘-- f " 7 «"* l»70-tl .eaaSn. 'the ll7t l£fo« 
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(-) prnnt of waiver to stations in tlie top 5rt markets to rn rrv 
network news at. the bepinninp of prime time without having it 
count toward the permissible three hours, if preceded by n full 
hour of local news. 

(2) prnnt of waiver to the networks to present one-time news 
and public affairs programs wi uout countin'' in t lie permissible 
three hours: on a more peneml exemption for propramminp of 
these types.* 

(3) ('httnpe to a ”21 hours a week" standard instead of three 
hours a nipht, either completely or partly, such as allowimra small 
amount of occasional deviation to “make up" network programs 
lost throuph preemption, or to clear a one-hour segment between 
news and network programs, or permittinp flexibility within the 
21-hour framework provided at least a half-hour of non-network 
material is presented each nipht. 

(41 j»ermitt in*r generally (or refusing to permit) sports "run- 
over waivers, for example panics in the late afternoon running, 
somewhat past 7 p.m. E.T. : or permittinp presentation without 
limit of a small number of important events such as the Olympic 
panics. 10 

(5) C’hanpes in Section 7.'«.658 ( k ) ( 3 ) , includin';: (1) relaxing 
the "olf- net work" restrictions with respect to individual ’‘special" 
proprams or short series, or penerally permittinp as much as 27* r r 
of a series to be old material, or a considerably hipher pcrcentape 
such as urped In MCA. Inc. in IiM- 1!»2!»: and changes in the 
“feature film provisions as mentioned mi paragraph H. below. 11 

(ti) Providinp that, as far as the Mountain and Pacific time 
zones are concerned, a propram schedule will meet the rule if it 
complies with the three hour restriction in the Eastern and Cen- 
tral time zones. 

(c) What non-network propramminp (syndicated or local), in- 
tended for carriape durinp the "access periods", w ill l>e available 
to stations durinp the l!>72-7.‘> season ' We hope that propram pro- 
ducers and syndicators, and station licensee- as to local material, 
will pivc full and reasonably specific in' nation in this respect. 

(d) To the extent the basic concept . i the rule- limitation to 
three hours of prime-time network propramminp, and thus pro- 
motion of independent propram sources -is not workinp in op- 
timum lashion to further the public interest, how would the situ- 
ation lx* either improved or worsened by substantial liberalization 
of the “olf-network" restrictions, for example, as urped In ,M( A. 
Inc., in ItM-1929 ? 


‘Till* nu.stloti Is regarded as particularly Imiiortant heeatise the avullahllln of .iirli 
material I- an essential Ingredient of hroniirtistlng In t he puh'lr Interest anil at tin -hup 
time diversity of viewpoints I- also higldv - liriOnr ant Cninnn ntlin.' parties an- asked to 

Indirate lion intuit Midi material i- avail. ddi front mot n twurk roes, or I- ilkelv to 

lie In tin- fiiture. and how this would t-e nff.-eted 1 v our net Ion here 

1 We are partleuhirly Intere-ted In w hat . Hi ft tin ... . a |nual "rutiover . to the extent 
of II* til. nut.- or Ml, actually has on what the .tailnn presents In the following h ..it 

whether It presents the -a non network programs It would have otherwise lutt simplv 

"ellps' them, or whether It substitutes other material, and If so what 

“See paragraph 4s l.elow . fomenting four recent derisions In the • ..IT network ' area 
it* to w hleli parties may wish to coinnieut. 
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18. Possible criteria for evaluating program “diversity" a ml similar j 

matters. One of f lie primary purposes of tlie rule was to promote di- 
re rsitg of program sources ami ideas (see paragraph 2. al*ove). We 

therefore seek information on tliis subject, particularly how the rule 
works in practice in t his respect. In addition to its general meaning — 
tlie extent to which material is different from other material pre- 
sented in the market currently or in the recent past — this concept could 
have a number of different particular aspects : 

(a) programming which is of a different type from most other 
programming fare, for example, the factual-fictional distinction 
made in the Wild Kingdom and Lassie decisions: 

(b) the numlier of times, if any. that the exa t same program 
has lieen presented in the market, at least in recent years, for 
example only once earlier on the network as opposed to two or 
moro times; 

(c) the length of time since its last presentation, for example. ( 

the “two years" test for feature films: and 

(d) the extent to which the material, while never itself shown , 

ljefore, is simply a continuation of a series which has already i 

run in the market (on a network or non-network basis) to the 

extent of hundreds of generally similar episodes. There arc doubt- 
less other specific aspects. 

19. Another related but much more difficult matter is being ad- 
vanced that of "program quality”. For instance. MCA Inc. in its 
petition asserts that the non-network material being presented in the 
access period is "of shoddy and inferior quality." 1 - The Commission 
has traditionally, and wisely, eschewed the role of being a judge of the 
“quality" of programming. We therefore hare great difficulty in eval- 
uating this aspect wf the present matter. Interested parties are of 
course five to submit and if t hey t rent this subject at all. we hope that 
thev will submit showings making ob]eetive points in this regard. 

We* ourselves lime not formulated any objective standards for making 
“quality” judgments, and do not now perceive the basis for doing so. 

Thus, factors such as ratings, comparative production costs, and crit- 
ical favor (or lack of it), while obviously relevant to the issue, have 
never been regarded as reliably and objectively determinative of the 

issue of “quality" or what is "superb r" or “inferior" program mate- : 

rial. As indicated, parties advancing arguments along these lines are 
urged to do so on some kind of objective basis. 

‘20. Economic data: effect on .stations." As indicated above, one of 
the chief lines of argument against the rule is the asserted adverse* 
economic effects on stations, perhaps particularly small-market sta- 
tions and 1'IIF stations (e.g.. the two petitioners mentioned here, in 
intermixed market*). Initially, we stress that “economic injury" con- 
siderations are pertinent only where they have consequences signifi- 

i* m.\ what I** c**iw*rnll.v Involved her** I** comfuiratire quality non network "nor#*** 

period" itiii v I vln n-vN tin* network i:» i I whhli would !»♦• *h«wn » !i«*n In tin- ah*>»*n« , «* 
of tli** rul**. ra !*»•** tlioqumtlnn of what network pmzriiinniliur ► Inmld u* a» a !>n*l* 

of roiii|>nrt*on i for example. a good dm I of It doe* not la**t n* l*»w? a* one »«-:i«otii 

'•'Tito station* referred t«» here nr*» not only. or t'\**n primarily, tin* station*, in the 
ton r.O market* wlilrh tiro lltorallv covered hr tin* ml** With tin* ruthark Iti network 
arnedtilo* ncroH«i the hoard, stations In oth**r market* aro affected aho 
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cantlv impairing licensees' ability to operate in the public interest. The 
Act does not guarantee any level of profitability. 

21. There are certain problems inherent in attempting to get this 
type of information in public comments. First, to be of probative value, 
either economic data concerning impact on stations must include data 
for a// stations— the “universe"— or if must include data from a repre- 
sentative and scientifically valid sample of that universe. There i- no 
assurance that comments in themselves will provide either of these. 
Second, there is sometimes, and might be here, an understandable re- 
luctance on the part of the licensees to “bleed in public", even if sub- 
stantially impacted economically. Therefore, it is necessary to take 
steps to assure that the material in this area on which decision is 
reached is complete and valid, even if it means going bevond what is 
publicly filed. Also, of course, it is desirable to set forth certain guide- 
lines with respect to material which is filed publicly, to make smv that 
it is complete and probative. 14 

22. The following provisions indicate what is expected of parties 
filing herein concerning the economic impact of the rule on their 
stations, and what may be required in addition to the comment 
material : 

(a) Comments by licensees claiming adverse economic impact 
on their stations, if they wish to have their claims given serious 
consideration, must make a complete showing therein as to the 
"access periods", i.e.. those periods when they presented non-net- 
work programs but would have presented network material if the 
networks had continued their 71 prime time pattern: This 
shall include exact data as to revenues from network program- 
ming and non-network programs, and the costs of the latter (in- 
cluding outright costs, and transportation or other charges, if 
any), for the 9-month period from October 1. p.»71 1 1 "rough 
dune 30. 1072. If effect on the value of "adjacencies" is claimed, 
this must lie accompanied by data as to how much was so received 
in 1970-71, and how much was in fact received, for the same 
9-month period. 

(b) Parties filing comments raising “economic injury" argu- 
ments need not necessarily show in their comments the complete 
picture as to the station's revenues, expenses, and profit or lo«s; 


14 An example nf tin* type of problem whlrti mar arise In thl» ronneeMon o.« 
by the S l ,rln i :.iel,l. Mo. I UK llcen.ee I II M IP.Vi |.’ This p arty Let fC?.h 1 L ", re. , i •" 
It ha. lost In network rotupen.ntlnn fhroiiL'Ii tie- .ii- . k ,sii2.;,n week 1 1 i ml the 
for the non-network proeranimlnc it In. to tm.v Instead 1*172..', 0 In expenditure. phis 
frelcht Chare", pin- > PM, In merrh.l positions „, r "harier" pr’. "r "n7. f , „ til . 

Irpr* 1 ,, im* / ""v ‘ r "'" "7 “ v,;, “ or over *: SU.o... “year H w 

crcr. It <11.1 not state what revenue I, r. ..!».•« from the - its nonnetwork time dorm* 

the neees, period. .Imply asserttnc that It ha. ha.l a ; a:„lle„ee loss „, r .V'",, T'.?"* 

ri-coyery of Yhe“tnerea!n*d*roytH.'^)hv|ot| , »dv**the tnaterl'| , | n |n'*th*e' , ;l < et|tloi? 

eo. I t n iKm‘ l !i 1 '.i7i , . ra I , I. , L r i‘'. ln , 1 *',”■? ,n r - program. Is not properly tnelnitaldo as a 

coist if* ni in this nnaU sin. sltim* It is r^fWteil 1m th<* r 1 1 1 «***• I revenue rf ....,i.,, i <• _ ' 

”o , M'V| rk |Fmveyl.? °L 'i r, *> '• time In It Is available to the Motion 

In.M. ... 1.0 . .'1'.' m " m " fc r " .ItoWllIB IP this res! If They u|s|, sir If a 

h 1 »" n,, n amount of the rommerelal time in a profrrntn must often he cl.eti to n, , , .... ~ 

from the prop'rani*' ,,K "" " ,h '• r, • n, llm "“'“' n ou ,h ' "turn' wh, eh t'h^'.u 1 ,!^ can 
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but they must bo prepared to file immediately after their com- 
ments, if it is requested, an F( C Form 324 giving this data for the 

9-month period mentioned above. This will be handled subject to i 

the usual provisions as to contidonfialit v governing Forms .1:21. 

(c) At some point, it may be necessary to inquire of all com- 
mercial television licensees, or at least ad of those which are net- 
work affiliates in markets Inn ing at least three stations, as to data 
concerning the financial effect of the rule on them. This inquiry, 
which would require clearance by the Office of Management and 
Budget, is not being instituted at this time, but may later be in- 
stituted this year if it appears necessary on the basis of the com- 
ments filed. 

23. Economic data: the economics of program production and dis- 
tribution. One of the most common lines of argument against the rule 
is that, with networking living a very efficient mechanism and much the 
cheapest way of distributing programming and supplying advertising 
support for it. any alternative method of program supply entails more 
money for distribution and less for production, and. therefore, lower 
quality, particularly because of the very high and increasing costs of • 

such production. Belated is the. argument that, with these high costs i 

ami with the risks involved in the non-acceptance of programs by the i 

public and station customers, the networks are among the very few 

parties who can afford the risks involved in production of good-quality 

material. These arguments were, of course, considered at length in the 

Docket 12782 proceeding which led to adoption and affirmance of the 

rule. We have no intention of instituting a new or long and exhaustive 

re-exploration of the subject. On the other hand, we would certainly • 

welcome and take into account new data in this area, if offered within 
the time frame of this proceeding as indicated below. 

24. We seek data on subjects like the following : 

(a i Wlait actually is the cost of producing “(food-quality" programming. l*oth 
network nml non-network (syndicated or local I either per episode or total? 

(Figures in the previous record in 1 locket 127S2 have contained a rather wide 
variety of figures t . 

(lit To what extent is program quality related to production costs, and. specifi- 
cally. how (higher salaries for better iteople. more processing and therefore more 
technicians, etc.). 

tc) What are tin* comparative costs o f distribution of network programming 
and non-network syndicated material, and. with the latter, of securing advertis- 
ing support for it ? 

(d> To what extent is It reallstie to assume that there Is a fixed sum of money 
available for the whole program-supply process, so that if more goes into dis- 
tribution. less is available for produet ion? 

let To wluit extent do the higher costs and risk* involved in non-network 
production and distribution (if they are higheri mean that prime time program- 
ming is going to lie of a type cheaper to produce, such as so-called "game shows", 
rather than the material which ha* previously characterized prime time? 

2.i. Economic data: effect on the program production Indus! r / and 
cm plogment therein. As indicated in paragraph 2. above, a main pur- 
pose of the rule was to provide a healthy production industry, able to 
supply independent programming. One of the arguments against the 
rule is the nssertedly depressing effect on the U.S. program-production 
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industry. A\ hilt* tin* factual basis of such arguments is not always com- 
pletely clear. it appears to consist cliieflv of two actual or potential 
lines of development: ( 1 ) the substantial 'extent to which, to keep costs 
down, “access period” non-network material consists of material origi- 
nating, or at least produced, outside the 1 .S. : and (2) the extent to 
which access-period non-network material is of a sort sometimes called 
4 game shows ’ — relatively inexpensive material similar to (often a 
continuation of) programs which have appeared on daytime televi- 
sion rather than the sort ot material which is characteristic of net- 
work prime time television. Comments on this subject are invited. 

B. Specific proposals on which comments are incited. 

26. In the following paragraphs, comments are invited on specific 
proposals; under each topic, the proposals are set forth first, followed 
by a brief discussion of the peitinent considerations. I 'sually. they are 
on a “one or more" basis, i.o., one. oi more than one. of the suggestion:: 
ni]<£nt be ndoptod if it nppoars in tin 1 public interest. 

-i. Initially . one point should Ik* stressed. Putting forth a proposal 
for comment herein does not mean that the Commission neces-ariiv 
has a view, even tentatively, that it should be adopted. It simplv in- 
dicates our view that the proposal should be considered in light of the 
comments and data received in the proceeding. Further, on some of the 
matters, study may indicate the need for f urt her. perha ps more specific, 
proposals; this is one reason whv this is a “Notice of Inquiry” How- 
ever. we have given notice herein'of the “subjects and matters at issue”, 
and therefore all interested parties are specilicallv advised that the 
Coinimssion has the flexibility and discretion to adopt rule chaimes i„ 
the following areas if it finds that the public interest would be served 
thereby ( with the exceptions footnoted below). 1 ’ 

• K ti evt;, ' e fh,te * °f changes. If rule changes are adopted, there 
is then the question of when they should be made effective, for exam- 
ple: (1) the usual 30 days or so after publication in the Federal I,Vg- 
lster. or (2) for the next season, starting October 1. 1073. or perhaps 
even thereafter. As to some minor changes, the first approach might 
''ell ,K “ appropriate: it appears obvious that major changes, or rescis- 
sion, could not well l>e adopted before the next season (these would 
probably include matters such as a flat “21 hours a week" standard 
and modification of the “oil-network" restric-ions to or approaching 
the extent urged by MCA, Inc.). Comments on the appropriate dates 
of changes are invited. 

29 Changes in the dir , rtion of a total or partial - 21 hoars a in . /, " 
standard. Comments are invited on the question of adoptiim one or 
n tore of the first three following proposals, or. in the alternative, 
adopting the fourth proposal listed, going to a flat “21 hours a week” 
standard. 

“ J bf f" rf SOlng (Jlseunaloii Applies to the proposal* set forth In this suhserllon I! „ I I, I, 
?ord| f "is £1™ p nrt ;* n ,be tllreetlon of relaxations of the rule. A. to other mitt, r- .. t 

iorill Lx low In ion I'Vtctlslons nf fhn r>tl.. In , .. . 


r.’i, 1.. 1 ... .n P i. J, “I rt- I.nnticris or Uih rulo. Am to other mntt*-r« 

A". # ! lon C ' * u V lu "* of ,l "‘ n,l, ‘ ,n vii rlous ro>|HM ts or -exeini.f l..»* • 

for * ertnltt t! |«'> of pro(jr.iiiis other than news ami puhlle affair- t hi- Is an in,,, ire 
P ruc Hub only. See also par. Ill In this .ubxectlon 11. ' lioptlry 
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<a) I.eiivinir the l.asic three hou ‘-iier nialit formulation, hut |>rovt«linu that 
stations may exceed that amount on one or two nights a month to the extent of 
a half-hour or an hour, provided they reduce network prime-time material a 
corresponding amount within the next 1 l days. 

<h) I -(living tlte basic three-hour restriction, hut providing that stations may 
deviate from it t following notification to the Commission t where tiiev regularly 
present some news at the beginning of prime time and desire to clear a toliowin- 
one-hour segment regularly for an Imur-long local or syndicated program and 
the only way they can do this and continue to carry d. sired network m it. rial 
/Vo-no'nT.'- 1 fl "‘ 3 !'°" r li, " il "" ■'•••other night. “ isw Jluhh.mt {nr. 

i dj H.C 5!H (October 1071 > . The "21 hours a week - ’ standard 
would apply in these mst*. 

tci Providing that stations may adhere to a “21 hours a week" standard, but 
must continue to present at least a half-hour during prime time each night of 
material which is not network, off-net work nor recently shown feature him. 

(U) A flat "21 hours a week standard. If this is to he adopted at all it will 
not lie before Octolter 1, 1072. 


30. Tlu* ‘*21 hours a week” argument was one raised by several -ra- 
tions in waiver requests in 1071. in support of requests for waiver to 
exceed the permissible three hours on one night a week, accompanied 
by a reduction on another nijrht. In general, this was rejected, alt hough 
it was one of the considerations in grant of waiver in the llnlht?rt 
Isroaacatitivff case cited. We similarly rejected the concept, for the fu- 
ture, in denying AliC's request for continuation of its waiver for Tues- 
day nights (Amerirmi Brwnleuxtiny Compnniex. /nr.. KCf 2d 
10.58, March 1072). I he reasons have been a Itelicf that time should 
bo available to non network program sources in a remilnr basis, the 
same period each night or at leasi not varying from week to week, in 
oiut'i to encourage I In* df\rl<#j>iiici,t ul sucli niatrii.i I, for example pro- 
grainmmg suitable for "stripping" in earlv prime time. Also, there was 
some thought that stations might simply f ullill their obligations under 
such a relaxed restriction on one "junk night", presenting all of their 
non-network material then and programming the remaining evenings 
with 31/2 hours or more of network material. 

31. Nevertheless, there appear to he some consideration- >• . > ■ t .«»r* - 
ing this type ol relaxation. First, it would increase licensee llexihiiit v : 
as noted in the lluhbnrd decision, this appears to l>c the onlv wav sta- 
tions can clear time for a one-hour non-network program if thev car tv 
news after the beginning of prime time, and continue to carry 'desired 
network material. Also, it could lx 1 that adherence to a strict three-hour 
standard tends to discourage occasional preemptions of twork pro- 
grams for desirable local material, if tire station is faced with the 
complete loss ot the network program and perhaps even carriage of it 
by a competing station in the market (whereas, under a "21 hours a 
week standard, the station could "make up the program preempted 
on another evening ) .* ■ I hese are the thoughts behind the first t wo pro- 
posals above. Another consideration is that it might not be a bad thing 


d .... 1 ! 1 I """■I " f • |T..b | "»n in the Central ami Mountain rone.. where prime 
tiine ba ns at n pin rather than than .l.evvhero, Aerurdltu' to AKIt tYhru.irv Mach 

1'V* ""'Jh' 1 "*' *<irv*-.v (lata I two thirds -,f top .Mi market" stall it ili...e 

re't nf oflV's ttH " 1 ' ‘ r 1 ,, ir ' 'bn", compared to only about one third In the 

In "u l 'leh °V’»" ‘ ""'''•ctlon With local sport, event-, such as lu-kethill. 

!" ,,,'Y th V 'O' 1 ''" •' prohal.b villi., to tin for the preemption. whether 11 .an 

mak. up he network procram Inter ntn-t forego It er.tlr.lv However, tlo-re eoitlrl 
bo deulrnblo local material for which the . holer would not lie so riear 
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for some of the cleared “itrrpos imrinsio'* * i 1 
somewhat different tv., os of tiro"™, be inter m the evening, since 
and encouraged (see paragraph flf iXr^p!"!? ‘ l ' ,ms Panted 
tion along one or more oF tin* linoc ; r * ci ties supporting rolaxa- 
•pi** of si„ u tions X,, 1 ^tl.« S.Z d , of- 
there arc any; parties onnosin<r <i,pi, i , st, c , lni ‘ ls undesirable, if 

icallj; why it i 8 P ^ f M 

Another pertinent unostim, ,i ; . ’* ' * 1 1 la»>le on a nquhir basis.” 

be decided as to individual stations'T’Ie net° n ‘T ll, , ,,l,cr ’ ' v,intc ver may 
permuted ffl „y deviation from a thi£h<S »* 

fninp. CommcmfsTarc invh^d onThi^ 1 °^ ^ rimr f/ " ,e network program- 
changes it, the method of (h-termir.in 'rX'm f T'f '' l,ofh of r woollier 
time programming. The first change I^rnussiblc prime- 

rs 01 '’'' automatically the situation ^niovnnbT *• bo °i v 19 (, esigncd to 
observing daylight-saving time f» relent I v 1) f % flMV 'Markets not 
dianapolis and Phoenix V .1 U Grand Jfapids. In- 

late October) whc.Ht il&’m, Vn.Cl 1 ' S 

(T* ^ 1 f eXp,anttt0r >'- Thc ^o changes ate mIXuovs !*' " 

markets whn i'.'Tlo'aoV ol?wn’e uTvliemsa r " ,p> 1,1 ,llP of “ton 50" 

Um^part of the, ear (lnlo W.^ to l eX ?f the ■.laylljl.t- av^ 

sno e nan ,r ' to °- 10 >*•>■>• KT InaKd^W “**' "«"« will he moved hacif 

ESt'ZS.** local ,,me at 

possihly Other evelung nmuVlaT'Thfn) ‘nnf n^rnn ,n,P r,P '"'" rk I>"-srnnimln? for 
n.le Knstorn am , ( . p , Pi Z* “one" ^niTf with the 

in the Mountain time zone, and afso IZ^ono. ^ 

n>cent plwavding (I fi," t “ 10 1 7* 1 JJ *• " 91 1 W* 1 * » »n l).v XHC i„ the 

time” programming fm he A on m „ , ' ,1:UI " P(I t] " “prime 

NBC’s suggestion was that V./Iho on ° AI 

tain zone be permitted to carry more tl,.,,, »i ' 7'" '‘“ ,s ,l,f ‘ -'b»un- 

network material if the schedule of s„ ( . |, f ' f l»' hne-f ime 

tral and Pacific zone mcfdsthe 3 , ' ***“»•• (V "' 

occurs only in the .Mountain zone Tl.'i ■ «• !'• S, J tl,at (1, e exeess 

<>«fcr in iWlMK (*^*1 

station in thc Mountain zone broadcasts no other'* < t'""i " ,|p|v the 

ing prime time (including “pre-gamo shows’’!^ 'network material dm- 
Phoomx XHC affiliate. supportecN X ?’ 1,, , ™,T CVM V n * Tho 

s, tr^i£ f ,r.r f, r^ f !. !u,o f if ti.o\., l ti^ , x^ , p::^^;;- hti ^- 

nrtte many of the , pS| , cms P wh!ehTnve ari-l^r"' M T> wi!l p,imi - 

!!^r movie “runovers” wlIich 'occur after 11 ££ K)3 
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others will be taken care of by the X HC proposal as adopted, it niav be 
that further extension along these lines will lie appropriate. Com- 
ments are invited on whether the Note to Section 73.05, S(k) adopted 
recently should lie extended to include complete sports events where 
there has been a "pre-game show", or "runovers" of events which are 
not. live, simultaneous material, such as movies. Comments are also 
invited on whether this principle should also extend to additional pro- 

g camming piesented by networks on the same evening in the Fast 
-fore the particular event but which Mountain zone stations wish 
to present after the event.* 9 Comments are also invited on whether the 
same principle should be extended to the top 50 markets in the Pacific 
zone, not so much in connection with "runovers" < which are not a prob- 
lem since the sports event occurs quite early) but for network program- 
ming presented before the game in the East but which these stations 
may wish to present after the game in the West (or material pro- 
grammed especially for the West). 99 The Commission docs not have 
any views at this time as to whether changes along these line- should 
be adopted we have recognized before the problems which stations in 
these time, zones face in integrating "simultaneous" material into the 
usual pattern of delayed broadcasting which prevails there. One im- 
portant consideration, here and elsewhere, is to what extent relaxation 
alone/ these 1 1 iws t letualhj will iw />in f/c on the ai'oilabi/iti/ of / trime time 
on these stations to non-network sdurres. Comments oh this point are, 
solicited. These are examples of changes that will be made at an early 
date if it appears that the. public interest will lie served thereby. 

35. Ilulrs ehsir/ncfl to ileal with s/iorts eeent situations. One of the 
most common subject of waiver requests, and Commission considera- 
tion of them, has been in connection with spoils events. The followin'' 
rules are proposed to deal with these situations for the future- the 
first three below are alternatives, and the. fourth, involving a some- 
what. different concept, is a separate matter which mav be adopted with 
or without one of the others. 

(a) With respect to "runovers" into prime time of lute-afternoon 
events (and possibly also some events scheduled for prime time) 
putting the burden of accommodating the "runover" on the networks 
and stations in the carriage of network programming, by providing 
that if a bite-afternoon .event runs over into prime time (i.e.. after 
i p.m. L.I., or 0 o.ni. ( .1.). network evening programs must -implv 
start that much later, so as to leave a full hour for non-network 
material at the beginning of prime time (e.g.. if the even runs until 
7:10. the network's evening material could not start until s - 1 o ) -> 
(b) Providing bv rule that it is assumed that sports events will 
last no more than a certain time, and ignoring runovers beyond that 
time. (Comments are invited on what are appropriate time allotments 
for various types of events: it presently appears that 3 hours for 

KOOJ.-TY <I'h'M>nl*. Arironn). FCC 72-7.*n (Aug'ixt it; l'»72i 
• S»t> Artnlrniu Atrnnl anrl Amirirn pro Urn ms, :c{ j-vr o,7 7.0 t> »» 01 

ti Ti'i 1 r l V* ' "r ";.lv v r irraiitPil M’.r atfiltau** on A'lpu-t 21*. 1!)72* tl rr 7 *”^ 7 ,* 

uZ'ynsiVuir* f ;r t rr ? r "? 

?^‘i'ri'. Til^neVUo^'JA; ,t ,, iv r ' UMjln riv lf ,ho !,,c, * nr * iv-m 
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baseball and football, and 2>/ t hours for basketball, should be sufficient, 
at least in the absence of a "pre-game show" or post-game material.) 
Comments are also invited on the matter of pre-ga me shows and imst- 
^ame shows -rone. -ally: to what should anv assumed fixed period for 
sports telecasts permit these? We are presently of the view that it 
should lie only in connection with {fames of unusual important — 
playolls or championship {rallies — and not regular season contests, and 
not for more than 15 minutes (see our action of August lOT-'. 
KCC 72-782, 2*) K.H. 2d 228. granting waiver to XKC alldiatesi. 

(c) Providin'.' that if an event runs more than a few minutes over 
the allotted period— say more than 5 minutes, or more than lu 
minutes— the network or its affiliate will have to "-rive back" a half- 
hour of time on some evening durinir the following few davs. 

(d) Designating by rule a certain numlier of unusually important 
sports events, which, along with related material, may lie presented 
without observing the Section 7«.ii58(k) limitations’. These* mi-dit 
include the summer and winter Olympics, the World Series. Xcn 
Year's Day and other year-end bowl {fames, the Super Howl, and 
possibly a few others: but we are certainly of the view that it should 
not extend beyond a small number of events. 

•Ifi. Considering that sports events involvin': possible prime-time 
problems occur on only a limited number of days of the vear— prob- 
ably no more than 50 for each network— it appeal's that this subject 
may have aroused more concern, and required more action, than it is 
worth. It appears eminently desirable to adopt a definite rule, or at 
least an over-nil policy, in this area, t 'omments are particularly desired 
on what actually is the impact from a relatively small and occasional 
“runover” on the availability of prime time t<’> non-network sources. 
In other words, what do stations do if the event runs until 7:10 p.m. 
E.T.? Do they simply carry the same material they would have carried 
if the event had ended at 7. “clipping" it slightlv.’or do they substitute 
other, shorter material, and, if so. what i One thin" which should be 
borne in mind. also, is that while the networks often put their requests 
in terms of Iteing able to carry the event to completion, this is not 
usually true. IJather. it is a question of whether, if tlicv do. they mav 
still carry their full complement of evening material."’ 

3". Relaxation of the " off -net mod 1" restrictions of the Rule. Com- 
ment is invited on the following changes in the **otf -network" resfrie 
tions of the rule, contained in Section 73.r,5S<k) One or more of 
the first four changes in the “off-network" restrictions set forth below 
may be adopted, with or without the fifth, which is really a somewhat 
different concept. I he possible changes are as follows : 

m i Providing that the "nfr.net work" restrictions do riot apple to material 
vlu. h wns not port of a regular network program ■'erics. |. 0 .. an individual 
■'penal program or n small series of material, sa.v no more than six nr. 
cril ' 111,1 : ,,r Providing that while the rule im|h,ses a general restriction all 

!‘"T; f " r ,!l " IOC meat lone,] nl.ove, relate, |„r»elv 

»» 1 • - " • *«. theAugiM t oV;'r:-.'VorA:i..ra l rv„ rr,< ' 
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material, stations in the top SO markets may present tip to hours per venr 

of oil -network material routing in the above categories (comments are iuviti il 
on what this figure shmilil lax. 

(lx Providing that a • |.ail;age" of material may he presented including seme 
hut no more tlmn LT>r r. or some smaller percentage, of i.fT-notw.irk material <<■■■ 
S|Kfial Christinas pre-rams in the ' Lassie" or other series i. 

(c) Providing that stations may without restriction (or up te 

hours a year) of "..(T netuork" material, provided the material itself was' net 
shown on a network within a certain numlxtr of tears ieg 5 ) and the series 
ef which the particular material is a part has not l.een on the network for a less 
number of years (e.c.. 2 ). 

(dl Continuing the 1DY2 arrangement of considering waiters of this reside- 
tloii. on an ml hoc basis, hut providing for more orderly treatment includin ' 

piddle notice of sm-h waiver requests, and more or less simultai is consideration 

of all such requests well in advance of the year for which waiver is s ..m'ht 
te.g.. requests would have to lie in by March 1 . 1073 for the 1 !i 7 ;{ 74 
and decision would lie reached by May ll. Comments are invited on whether 
if such an approach is to lie adopted, a certain total number of hours of ,,IT- 
net work material should lie permitted, and if so, what Hint figure should |,e 51 

iei Adoption of a rule looking toward the type of relaxation urged In MCI 
Ine. In KM ltrjtt. permitting any ofi-networl: material to he presented as part of 
a package of which at least 2577 is new material. We also raise the question 
of whether, assuming sueli a relaxation is to he made, a higher percent., ge of 
new material, e g. 0077 , should lie required. 

:>8. The “off-nctwork" restrict ion is potentially one of the most 
troublesome areas of the rule. It represents, not the objective of the 
rule to lessen network control of television programming (which is 
taken care of by the basic “three-hour*’ limitation plus the “syndica- 
tion** and ‘•financial intemf” rules) but, rather, that of protecting 
the newly “e'eared" portion of prime time for access by non-network 
sources of program material. .Vs such, it obviously serves a needed 
purpose: but, tit the same time, it is also a significant restriction, 
including in its present form a baron the presentation of some hitrhlv 
worthwhile material, sometimes— as with “one-time" inaferi.ql, "mil 
probably short program series material which if presented during 
jniine time would not haven ver substantial impact on the availability 
of time to lion-net Work sources. Die latter was one of our chief reason's 
for the grant of waiver to the six-program Sir T Vires of Henry VII/ 
scries (Time-Life Films FCC -Jd 77.“). For this reason, we raise 
the issue of whether relaxation should lie considered along the lines 
of the first two approaches set forth above, or. alternatively, ap- 
proaches (c) or (d). which would probably mean more relaxation. 
As elsewhere herein, parties opposing relaxation are urged to discuss 
the im/iact ond eject of any such relaxation, by .ule or waiver, on 
the availability of prime time to non-net work sou rces of new material, 
with specific examples of actual or potential preclusion. 

" 1 !'. Item <c). above, inviting comments essentially on the MCA re- 
quest or a modification of it. represents a somewhat 'd life rent concept: 
whether, in view of the very high cost of and asserted risk involved in 
producing new material, it might not be desirable to permit a "mix" 
of new ami off-network programs in a package, and. if so. what per- 
centage of new material should be required. Parties supporting such 


-‘ I ll'll.', may » nil in comment on ltd. «u!.Jcct In llcht of the four lierlulnni referred 
till" |.I riB'.it.h is I'.'lri" ronreriitn? "i.fr network " rn.iterlnl. nml mi the ninll.r ..f 
objective standard. wh|. ti might lie appropriate In this connection me,. paragraph 40 i 
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a change should discuss in detail tlio impact it would have on station 
purchase and present at ion of trul v vein material. 

40. In connection with this subject generally, and particularly the 
approach set forth as item fd). above, comments should discuss to 
wliat extent the judgments involved here can appropriatelv rHlect 
program quality determinations, and. if they can or must, wliiit objec- 
tive standards can 1m“ formulated in this connection so as to avoid sub- 
jective judgments. With respect to items in ) ami . hi. above, comments 
are in\ ited on whether this type ot exemption should be •rranted onlv 
in the news and public allairs area, and what is the availability of this 
l)iglil\ important type of material trom non-net work sources 

41. "bciun flm '. Section 7:UWS(k) (8) also contains restrictions 
on the use of movies timing the cleared portion of prime time: as the 
rule reads, there is an ambiguity as to whether a film previously shown 
as a network mm/mm is thereafter “an oil-net work" program.' perma- 
nen ly barred from these hours, or is a “feature film” which can lie 
nsc.l m them alter two years from its previous showing. It appears 
that other changes may also be appropriate. Comments are invited on 
one or more of the following changes : 

•v.ir",!n.» la r l L ,lcUtlon °f. "' he,h 7 “ movle Previously shown on a network Is an 
an?' «l, Vh of ,, '. ,?r:l, 'l " r “ frn, ' ,n * «>»” f"r purposes of Section 73.tBt.Ck ■ 13) 
Interest ■ f two “■•ernnUve constructions would most serve the public 

(I.) Whether, in this resect, there should l*> any difference between movies 
m " , C ,irim ' ,n, ll f" r H""trr exhibition, and those prininrihi mailr tor 
tclenyo,, (e.g., treating the former a* “feature lii.ns" but the latter as “off-net- 
vork programs) ; and if there is to lie a difference, what urn sin uld be applied 
if there Is any unestion le g., where the lilrn llrst appeared). 

. ,ic, ’ ie r is really tn the public interest and consistent with the .aisle 

objectives of the rule to )>ermit during "cleared" time the use of feature films 

of orllliU I. ' 0 , T k, l '* 1 T ;,s • V0!,rs «»r whether instead this period 

of prohibition should be longer, such as live years, or perhaps permanemlv with 
respect to a previous showing on the station itself. 

film 1 |!io'i. l !! l | l o >, i' 0,1 Vl° liul ‘! 1, iM vi< " ,lf ,lu ‘ economic struct lire of the 

film-hujing business, the "two year' period should l.e shortened, sav to one vear. 
at Past as to feature tllnis bought by the station up to mld-< l. lober I! 7J , rlii- is 
essentially what is urged in a pending request by a Salt Lake City station). 

42. Aside from the obvious desirability of removing the umhimiitv 
mentioned, tins subject presents some more basic considerat ions Vs f n V 
as the presentation of an individual dim isconccrncd.it probabiv inakos 
little (iilfcrcnce to the viewer if it appeared previously in the market 
as a network program or a locally shown film, or whether it was created 
for theatre showing or especially for television. From this standpoint 
a luirly liberal approach might not be inappropriate. 

4:k Hut there is also another consideration. The use of “feature films" 
(luring early evening hours by network stations in the top 50 markets 
lins not up to now been great. averaging onlv about one hour per week 
per market of pnme_time according to AIM! audience survey data for 
re tniary-MuicIi I!»i2. However, there are some indications that this 
may increa se, particularly if the Commission adopts a rather liberal 
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view, so tlmt stations in these markets will devote a considerably larger 
amount of time to such material. r 'his would, of course, have an impact 
on the availability of prime time to other kinds of non-network mate- 
rial (local or syndicated). While the ride was not designed to pro- 
mote any particular type or form of programming. it was certainly 
intended’ to promote new non-network material: and pre citation of 
movies already shown looks in the other direction. Comments on this 
point arc invited. 

44. The same general considerations might also indicate a lengthen- 
ing of the “two-year" period for any film, and particularly where the 
previous showing was on the station itself -a situation in which, nor- 
mally. there should be no problem in determining whether or not a 
given movie was or was not run in the past, even years ago. 'liiis was 
the reason for limiting the period to two years on reconsideration in 
August 1!)70. ( ’ommonts are invited on w het her it would be appropriate 
to bar permanently from the cleared hours feature films previously 
run on t he same slat ion. as well as on the desirability of lengt hen i ug the 
period generally. On the other hand, the point has been urged recently 
that, the usual basis on which films are bought— -such as “live years and 
five runs" at a very high price — almost automatically mpiires that 
more than one of the runs be in prime time, if the station is to be able 
to recover its investment. It is urged that therefore a lesser restriction 
should be adopted, as to the station's re-use of its own material. Com- 
ments are invited. 

•15. Ext mpt inn for regular network news following an hour of local 
news, and for one-time [or other) m t work /.< w» ant! paid ic affair* pro- 
qrame. Comments are invited on adoption of one or more of the follow- 
ing. as a matter of rule or at least of fixed policy : 

(a) Continuing for the future (anil putting into the riilci the pulley ailnpieil 
for 11171 7g and recently lor 1072 73. cMiiociiiliig a waiver for network new- at 
the beginning of prime time where it follows a full hour of local new- le u. from 
0-7 K.T.). t inier this policy, such network laws does not count against the per- 
missible three hours. 

Ill) Continuing, for 11)73 71 anil later years, the waiver or exemption granted 
for one-time network news and public affairs programs r'dm-umentnries" i. 

(c) Affording an exemption, for 11173-74 and later, for network news and 
public affairs programs generally. 

1(1. As to the first matter mentioned, we have favored this policy. 
As we have noted, the broadcast of in-depth coverage of local new s and 
problems, in major cities, is to lie encouraged as definitely in the public 
interest : and. as a practical matter, stations can avoid the impact of the 
rule anyhow by splitting their news, so as to present a half-hour of local 
first, t lion network (e.g.. at 6:110 p.m. K.T.), and then local against at 
the beginning of prime time. There appeals no reason to re<|uii'c this 
“bracketing"’ form of scheduling as a matter of rule, although 1!' sta- 
tions in the top 50 markets do it (25 operate under the waiver). ( )u the 
other hand, this does represent a substantial impingement into the 
availability of prime time to non-network sources; and comments 
should be invited at this time on whether this policy should be made 
permanent. 

37 V.C.C. 2d 
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47. Tli. 'second matter is perhaps more difficult. The rule eontains 
nn exemption for "special news programs dealing with fast-brcakim' 
news events, i.n-the-spot coverage of news events”, ete.. but not for news 
oi ptihln affairs documentaries . although when the rule was adopted 

here was some thought that the exemption should he broader to include 
. icm. (. ee concurring statement of Commissioner II. Hex J>ee in FCC 
2: K'C 2d I 2 S). There is, obviously, a high decree of impor- 
11111 ' e to the presentation ol such material in i|iiantitv, for the better 
information of the audience, and. at the same time, diversity of view- 
points and sou rres is probably more important here than 'it is with 
entertainment programming which is the main thrust of the rule There 
is also a practical consideration: a number of programs presented by 
the networks , luring W71-72 year have involved partlv "on t e 'not 
cm era<r»> of fast-breaking events", etc., but partly baekgi-oimd mate/ial 
of a documentary nature: and without the waiver, network stall-, and 
he ( ominission. might be faced with a fairly knotty problem of whit 
w on the spot coverage . what are "fast-breaking events", etc -■• Fxi-, 
ence o| the waiver docs serve in this respect to make life simpler. Com- 
ments on whether this exemption should be made permanent are in- 
\it»d. incliming. particularly, the matter of to ad, at r.rt, at such mat, - 
rial it aradald, from non-network sourr, s. Item (c) alxne mini res 
it le elaboration. As noted, the matter of a general exemption for this 

IdoTt ! ‘V? 1 '’ "« s considered at the time the rule was 

adopted, and has been raised airam; in this general overview parties 
are free to comment on it. 

4S. Com me at on irai rev action*. Parties arc invited to di*ciis« certein 
waiver actions of the past year, including, part icularlv. the four in- 
Voh r "‘"f- net work material ( I IV/,/ Kin Jam. Las,;. [.Xatioaa! 
avapha. and .W II , res of Hr ary 17//). the .MIC Summer nlymaics 
decision, and the decision granting CHS waiver for one-time network 
news and public allairs material, or documentaries. We do not expect 
nor miiim*. that comment will be made separately on these matter--* 
but rather that parties will discuss them in connection with specific 
chan-es in the rule, set forth above. They arc set forth separately si.u- 
|»l\ to « .ill attention to them as problems which have a risen with the 
rule m its present form. Inviting comment on them does not repn-ent 
a Commis-ion view that they were wrong. but. rather, that to-on.e «x- 

e,r v '°-m"ie , ! r ,7 M | 0 ,l "' ,!M V^ information. 

. • , 1 :,M fimlv ‘‘nri.v m the administration and application of 

he rule: and comment should lie entertained before we decide whether 
ie H>cics involved m these decisions for the reverse of these polit ies 
a- some may argue) should lie adopted as a permanent matter.- 

If :in Inn or wnlvi»r pullrv fur * 1 n n r Min,.* nptni.rlr 

II. isii.T.-illv f.ir mil’ll m-innrk ninii.rl.il i |» ■ .|.,|.r ...| i, ?, r ' n. m "i f V'T, ,y ’"" "’ r 

'I'-I'nlr.. -iiiiidnr.K i.. « l,.it ., r ,. 1 e, n , r:l "'i 

»|.— in. .1. r..r -..II ||„. • ,i\..rni;p ' m.l • r . ii I, 5 . ,h ' " ,P '■xi.nipllniiv nmv 

|.....| .|p -I in.l.ir.lx are liu-n, ..I f.,, , \ iniel .' ii i . .niinnii hi'f ti ' i o ‘' v ' Ci.iiiin. iiM ..i, 

u ss £ - r ** 

•?/ r :,f. ,r 

Ill Oiiil, n.lmn I „ in nn ii I. j-| | ; ,7, n ' 1 11 1 1 

nl , nhi 1 . 1 . a, nnilrnttlnq si/.lrm ~lnr •i'i rer 'of*** * -jl *•— *» ini.l '■',3 1 ulviin i. . ■ : 
in. i.iImt 11 . J.,72 1 . ' ' • 2,1 "".I (for 1H7S1 IVC 7;' 'iiiij 
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49. Repeal of the rule. Repeal or rescission of the rule will | M . C on- 
heroin, for the rra-ons and subject to the limitations set forth 
mi p.iiugiuphs 13— 1.». above, I’arties iiniv also wish to discuss — if they 
urye such rescission alternative approaches to the problem of net- 
work control over television programmin''. As to the latter, obviously 
this is an Inquiry proceeding onlv. 

.*•0. 1 he cumulatirr itn/m, t of the eelii.iutioitH mentioned above. We 
have set forth nbove |m-sihle relaxations of the rule in a number of 
different areas. It is realized that the various changes, if made m the 
mi lii* rout amis, uii^ht liavo a < numlttf t t't impart on tin* availaliilitv of 
prime t ime to non-net work sources. even t hour'll t lie impact from some 
of t hem indix idually might not be significant. < on uncut s on this asiN*ct 
of the matter are invited, along with views as to which are the par- 
ticular "problem" areas from this standpoint. 

(’. Inrjainj into other ponnihle rhaiie/ex in the rule (extensions of it- 

scope, etc.) 

•d. I his portion of the Notice -an liupiirv onlv. with cham'es alon" 
these lines to Ik- adopted, if at all. only after further rule mukiin' pro" 

reelings— is designed to invit nunents on some changes in the rule 

of a more fundamental nature than those mentioned in subsection U. 
above. As discus-ed in the followin'.' paragraphs, these include: (1) 
extensions of the scope of the rule, either as to time or rs to markets 
covered: and possibly extending the “oir-network" and - feature him" 
provisions of the rule to independent stations at least in ome circum- 
stances: (-2) imposin'.' certain rci|iiircments on stat ions :■> to use of the 
"access period '. e.g.. for local programmin'.', children's or "minoritv 
{if°up programs, etc.; ( :j ) exemptions from the rule to e neon ra"e the 
presentation of certain t.xpcs of material on either a network or "oH- 
network basis (childiens progrums. etc.) 2 " and (4) changing the 
form of the rule so as to specify a definite hour as the "an iWperiod". 
which might be a later hour than the lir-t hour of prime time which is 
now generally cleared under the rule as it operates in practice Set- 
ting these concepts forth, and inviting comments on them. docs not bv 
any means represent a Commission view that they should l«- adopted, 
now or ultimately, and in fact some Commissioners haxe doubts as to 
whether some of hem are either realistically feasible or otherwise 
desirable: but they have been suggested and appear to have enough 
relationship to public-interest objectives to warrant opportunity for 
exploration m this over all proceeding. One other matter should be 
pointed out: as indicated elsewhere, we regard expeditious resolution 
Of t he present proceeding as highly important: and if the time frame 
established does not permit thorough exploration of the various con- 
cepts -et forth in this subsection, that will have to wait until later to 
the extent it is nppiopriate. 


r ' Tl *.':. ** ,n,n '' typo of fotic.pt Involrnl In tbs iretirr; 

nml public Affairs proprnitu sot furtli In Mibsortlon It. above. 


cirmptlon for network nrw« 


37 F.C.C. 2d 


22 


I 


922 Federal Communications Commission Reports 

52 . The following ait* the concepts on which comment is invited: 

(a) Possible extensions of the scope of the rule. 

hours lmur "r' inR *° 2 ‘* ra "’" r »“«. "-ree 

providing for lliis in the case sliflnns /i-T """ "ct w» r k "*<• (or at least 
at the beginning of prime thm* M , that tlifv wm/i iT <H ’ a V r .. ,H>,u ' orli lu w * 

for other non-network material) u Id have a full hour cl#*a rod 

SiSSSSHfs*' 

independent stations (or at least independent yi i? , ,r C,I ? MS to 

of one h' ur at least per night. 1 Uc,,t V,H 8,a,,0,w ^. to Hu* extent 

(b) Rri/itircd local uses of the access nerin.i \ ... 
conceivably all) of the cleared “nm-s .....p,,,- !i A , nntrement that wmir (or 
lions covered by the 

should E " n.qulnsl'lo’^i'aenemv ™-'o S “"i , i, ! Vi V wl '“ ,h " "<«* 

treated as live under the Commission's Kales’, °° U ‘ " C U,,, ‘ 

(ii) programming designed for particular thiiiix , • 

(for example, the four specified in s! , '!,,,, *73 < L,' ,w,i,AnJ n '’ rV 
“ethnic” groups), or children ‘ " ,3 ’ W0 of " ,0 R '" M . and other 

ASSS sSK ?: *■ pro,.. 

nity and area urenerillv n.u wmihi i, i . 111,1 , r ' l,,l,lls n> 
could include syndicated progran.mitlg of e,TTai„"y,',es) c,,M ' Wval ^ 11 

'« restrictions on ncncorl: 

mention'd in (fc), above (similar to 'nor l " "ff"/ tapes of material 

J, roach, network or -'off-network" miteii .l r .liin.Vn ! ,V' lMl “ M " ■' up- 

sr.ja» r nuu f,>r " ,o - ; ‘"o t sssrjrst 

M. The first two matters mentioned altovc extensions of tl 

ous'pci^ons hirgidv ” SXt W' T&lZ Ir^^ 1 ' • r ' 

ff^HSKSSSsSSS 

Ivels IS almost indispensable to the sneee- of syndicated ! -j. I ' ' ' 
et " 1 access is also significant. < )ne index of the -ucce-s of -i syndicated 
J ls « JM irentage figure. shown in A JIB and \iel-ci rei»ort«- 

\ lw ntre of (lie nation’s TV homes which are in t .e ” nf 
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the smaller markets, aiul therefore would mean more production ex- j 

penditure and — perhaps, to some extent — better programs. 

54. As to independent stations, it is sometimes claimed that it is 
unfair for hale i>rn(l> nt stat ions in the top 5u markets to he free of all 
restrictions under the rule, for example being able to present “otl- 
network" material (hiring prime time in unlimited quantity. This 
argument is particularly made as to VI IT independents, most of which 
in tin 1 top (10 markets are profitable, and sometimes highly so. Com- 
ments are invited on whether the "off-net work" restrictions should be 
extended to such stations, for example' so as to require an hour of 
prime time each night to be devoted to material which is neither net- 
work - . oil-network, nor feature film recently shown in the market. 

Comments are also invited on whether such an extension, if adopted, 
should lie only to I’/// - ' stations, recognizing the particular problems 
which I I IT stat ions still have.- J 

55. The second general area of inquiry is whether the public interest 
would be better served bv requiring certain uses to he made by stations 
of the non-network portion of prime time, for example local program- 
ming. children's programming, or programming of part icular signifi- 
cance to minority groups or meeting important local problems. To a 

degree, perhaps, this represents a shift in emphasis away from the t 

matters stressed in the Keport and Order adopting t lie rule, particu- 
larly insofar as this would encourage local rather than non-network 
syndicated material. A numlior of parties have expressed the view that 
this would Ik* a good idea, more in accord with long-standing < ’ommis- 
sion objectives. It warrants exploration here, for one reason U*causeof 
assertions (by the rule’s critics such as MU' in its petition) that the 
rule in its present form produces most ly continuations and revivals of 
network scries, often daytime material such as "game shows", whose 
proliferation docs not necessarily warrant encouragement. Comments 
on these concepts are invited. 

5C. The same general type of consideration is the basis for the third 
general area — whether the presentation of certain types of programs 
should he encouraged, from network or "olf-nctwork" sources, by 
granting them exemption from the three-hour limitation. 

57. The last matter mentioned above changing the rule so as to 
provide a definite, and probably later, cleared portion of prime time — 

is one which has been suggested by certain syndicator parties. The - 

argument is that, us the rule now works, the "cleared" portion of prime 

time is generally the first hour. 7 -S p.m. E.T.. a time w lien t lie audience 

is somewhat smaller than it is later, and also when many children are 

watching. It is said that if the time were made later, such as p.m.. 

the audience would be larger, and. also, it would be more entirely an 

adult audience. The latter, it is said, would permit more “innovative” 

programming than that appropriate earlier, when a substantial part 

of the audience is young people. Comments arc invited on whether such 

* It appear* likely that such a oh a Mire, if adopted, would not have any marked con- 
se*|i.**n< Probably few independent stations pr* -ent <*fT network syndicated material 
for more than three hours of prime time, since usually n rnovle is inserted into the 
schedule somewhere during ihe evening However, the movie would he subject to the 
“two year" restrictions of Section 7*1. (*."»*» • k ) (,’ii. If such a chance were made 

Comments are Invited on whether another change mentioned in above, specifying a 
particular hour an the accent period, should I* applied to Independent stations. 

37 F.f.C. 2d 
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a change would lie npproprintc. and. if so. what form of rule could lx* 
ucvisod to roach this result. 


111. si aimakv 

•VS; III view of the considerations set forth above, comments are 
solicited on the. various matters mentioned, which in suiumarv are the 
followin'': 

(a) Oathtriuij information as to th, effect an, l in,,, art of the ml. an.I pass, Id, 
humus in it, particularly «>u the proarammim: beini: ami to he pr,-,nted ami 
TV > « in"! C C, ;" 7 |l "" in ' s V" s,:,,i " ,,s 'particularly in >mall markets • ami the 

Jil in 1 I,"' -', 1 - r i' ’ a, “ " ,p economics „f proa ram production ami distrihn- 

non. Mr pars, if ►-!?.» abovr. 

dilrrJul » k .V ,x, ""~ in Practice as well as in I henry — the rut, promo/,, real 
craXlSahove so,,ro * s - l» r »«niiM ideas, a itself. See para. 

W "f « “it hours n tercA" stnn.lant, or some partial more 

tn that direction. See pars, lll-ai above. * 

innVJ!.! hC , r < '"»"/e* in computation of permissible program min,, dnr- 

tn,j pi i m, time- a elumee to lake care of the few "non-davllaht savin time 
markets, and a |«>ssil.le elm lice to Increase the extent to which plocr immin*' 
n, r ™\Ti"| K, f ,S v'ep'ahle for Ka stern and Central time zone station- will he 

accept aide for Mountain ami Ihly IMeitie. zone stations. See par- a- :w ah., ve 

l"..' 1 '" 1 “t'orts Hints, in particular lateaft.inoon ••ninover’ : 

situations und pre-catue shows ; ami also a |«>ssihle rule listlnc a few imnoi t int 

nolTw'i T ° yl, ‘ |,Us i ) V "' M S — ' ‘tc. .'which micht Imsaiiahle mrpn -lae 
“Vf * '"'"tfccartl to the hasie limitation of the rule. See pars above. 

'•/mint' dh " ""»•><■> u-ortr restrictions; and modification m th, 

omnium, i rCWr ' W .""’;- in ion 7::.tihsik in tin former resist m per- 
'eneritiv ,1 ' ,,f "ff-tictworl; material and. possibly, a rule t, permit 

V ' Vi'I’., ," f ami n u material in a -paekacc". a|o,,c t'-e i 

rMsl by Ml A. I,,,.. ( laritication of feature tilm" provision, as to feature 

rn,| S r , "’ Mv " r 1 k . , '*«»» , rial and feature Minis produced primnrlb h r TV 
ratlu i than theatre exhibition, is also proposed See pars. U7 1 1 above. 

„ft?\ 0 " , "" lu, "‘ n "f trailer or e.remptioii pith respect to m ics amt public 
ftl*hnuTr! 7*’ ?"" r "'iliver lor network new- folh wi.ts 

i l l , in " " r """‘■•time" network news or public atiair- | t.e 

material s!‘e pam ta ^ah„v l . m ‘ ,r, ‘ U * '* '*• 1 " oi k 

(111 It, pi at of the rule. 

(imr n """ la,i,c "1 relaxation In various t.reas mention, si 

on'limnh?'™! "o'"*'"": ,hr ‘" U " r f " r "' ,r 'Xemption,. as to which this is 

an inquiry priKssdlnc only. See pars. .il-.">7 above. 

•>.i. I his I lujiiirv : md Kulemnkiii!' proceed i no j- just ituted | >t i r.~t i :i < 1 1 
to authority contained in Section pi:; and Section- lii) and do:; (h|. 
(^). { f). (i). and ( r) : > : :iiNli) ; :;<••*( n i : :u:>. .114 ami of 

* ( ominunicat ions Act of as nmended. 

(.0. Pursuant to applieiihle procedures set forth in g 1.41.*. of the 
< on.Missio.is hides. interested persons may file comments on m before 
I ecemlier i'-J. lib:'. and reply comments on or before .Innuarv 
• ant and timely comments and replv comments will be con- 

sidered by the ( ommission before final action is taken herewith. In 
leadline its decision in this proceed in::, the (’ommission mav a!-, take 
int». account other relevant information before it. in addition to the 
speed.c comments invited by ti.is Notice. For reasons stated in pars. 

, . il, ’ ov, •• parties are herewith notified that the above timetable. 

" ,l "'" aplM-ars adeipiate. will be adhered to. 

37 K.C.C. t*d 
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61. In accordance with tin* provisions of i* 1.1 It) of tin.* Rules, an 
original and 11 copies of all comments, replies, pleadings, briefs, and 
other documents shall be furnished the ( 'onnnission. Material filed will 
be available for public inspection during regular business hours in the 
Commission's Broadcast and Docket Reference Room at its head- 
quarters in Washington. D.C. 

FkIIKIJAI, ( 'OMMI'NICATIONS COMMISSION. 

Bkx F. Wapi.k. Seeretunj. 

CoNcrimtxo Statement or Com mission tat Roitr.irr K. Lit 

I concur in the Notice of Inquiry and Proposed Rule Making. I 
hasten to add that this should not be interpreted as dissatisfaction with 
the existing rule but rather as an opportunity to review it with the 
expectation that the objectives of the rule may be improved. 

CoNcrititiNo Statj;m kn r or Commissionkii II. Rr.x Lee 

I concur in the decision to initiate an inquiry into the elicit and 
operation of the prime time access rule ( Section “.I.O.jst k ) of the ( 'om- 
mission’s Rules) primarily because, as a general proposition. I favor 
an administrative agency's review of past regulation. However, my 
concur t cnee should not be interpreted in any wa \ as cit her a repudia- 
tion of the rule or a prejudgment of the iiupiiry proceeding. 

I would have preferred to delay the Commission's review of the 
prime time access rule in order to permit a more meaningful ns-e 
incut of its impact during the current telex ision season. l'.'7'J li'7:». 
when the full force and client of its provisions become applicable. Al 
though I haw no preconceptions about the use of prime time repeat 
material by the networks, as the majority decision indicates, there ap- 
pears to be a relationship Iwtwi en the prime time access rule and tele- 
vision "re-runs." In fact, it is even suggested that “parlies max x\ Ish 
to prepare their comments herein with this in mind." It *ii'ins to me 
that a more orderly course of action would be to consolidate the prune 
time access inquiry with an investigation into the ramifications of a 
limitation on network television "re-runs." 

One other matter deserves consideration. At the time the Commis- 
sion adopted the prime time access rule in I indicated that I was 
in fax or of a provision xvhich would have exempted news documenta- 
ries from the sco|»e of the rule. It was my belief that failure to adopt 
such an exemption would tend to discourage the network' presentation 
of nexvs documentaries. I xvould hope that interested parties would 
comment on the validity of my earlier prediction in light of actual 
experience under the rule. 

Separate Opinion op Commission!.!: Xicumi as Johnson Com a i.ium, 
in l'.xirr axi> Dissknti.no in l’.xitr 

In 1070. after years of inxestigation and analysis, this Commission 
concluded that the domination of tin* television program production 
market by the three networks required Commission action. As part of 

37 K.C.C. *.M 
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that action, the Commission required that television stations in the top 
50 markets take no more than three hours per night from the three net- 
works. At least one hour had to come from independent producers, in- 
cluding the stations themselves. For at least one hour per night, there 
would be 150 buyers of television programming (three network allil- 
iates in each of so markets) rather than three, networks. 

In the words of the Commission: 

The luihllo interest requires limitation on network control nml an increase in 
the opportunity for development of truly independent sources of prime time pro- 
gramming. Existing practices anti structure combined have centralized control 
ami virtually eliminated sources of mass appeal programs competitive with net- 
work offerings in prime time. 

In light of the unequal competitive situation now obtaining, we do not be- 
lieve this action can fairly be considered ‘anti-competitive” where the market is 
teing opened through a limitation upon supply by three dominant companies. 1 

In allinning the Commission’s action, the C.S. Court of Appeals for 
the Second Circuit commented: 

To argue that the freedom of networks to distribute and licensees to select 
programming is limited by the prime time access rule, ami that the First Amend- 
ment is thereby violated, is to reverse the mandated priorities which subordinate 
these Interests to the public's right of access. . . . The evidence demonstrates that 
despite tin- fairly wide range of choice available to licensees, they have consis- 
tently decided to limit themselves to one program source during prime time. Thus, 
while the rule may well impose a very real constraint on licensees in that they 
will not be able to choose, for the specilied time period, the programs which thru 
might wish, as a practical matter the rule is designed to open up the media to 
those whom the First Amendment primarily protects — the general public, (em- 
phasis in original).* 

Now ibis Commission is embarking on a new proceeding to examine 
the functioning of the prime time across rule, propose modifications of 
it, and to consider its demise. Since 1 would have followed a substan- 
tially different course. I am compelled to dissent. 

At the outset, one should note the extreme handicaps under which 
this rule has functioned in the short time it has been in effect. First, 
the Commission substantially undercut it by permitting off network 
material to fill the access time during the first vetir of the new rule. 
Second, roughly 7 h'i of all requests for "waiver' 1 of the t itle have been 
granted by this agency. Third, the rule has never enjoyed unanimous 
support either here or in the Whin louse, i Uecently the trade press 
reported three sure votes for repc of the rule.) The White House 
continues its part.. an wooing of certain segments of the Hollywood 
community and networks by promising favorable FCC action. 

I hasten to add that 1 believe my colleagues when they -ay that no 
decision has been made, that the presumption favors retention of the 
rule, and that tliev are perfectly willing to listen to arguments as to 
why the rule should be retained and even expanded. And I believe 
tliev arc going to be surprised by the degree of support the rule will 
command in this proceeding. I doubt that the rule will be scrapped, 
or that there will be a return to the -tutus quo, and I will have mom 
to say about this later. 


1 Network T* l« vMon Itronilcnstlnj?. 2*t F.C.C. 1M P.^2. s04 05 (1070). 

* Mt. Mnn*flHd Television. Inc. v. F C C., 412 F.2d 470. 478 (2 Clr. 1071) (footnote 
Otnltfeil ». 
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Another diffimilty with this proceeding is tic relative hack of in* 
formation and analysis before the Commission regarding the basic 
facts surrounding this rule. As 1 have said over and over attain. I 
believe this ( "ommission simply must have a policy planning and anal- 
ysis capability to provide the information necessary for rational de- 
cisionmaking. I would have hoped that this agency might have an 
analytic capability lor an ongoing analysis of the structure of the 
television industry. Instead, we rely on not very systematic -pi urges 
in the Delphi technique, and we usually ask only those who have an 
economic interest in a policy outcome, llut with the understanding 
that what follows is scarcely better than speculation. I think it useful 
to examine the e Heels of the rule on the principal groups affected by it. 

Consumers. “( onsumers" is the economist's euphemism for t he view- 
ing public. The quick and dirty analysis is that the apparent impact 
of the rule viewers arc watching le.-s television, and watching stations 
other than network aliiliates. 1’crhaps. one might argue that therefore, 
consumers are watching programs ( or doing other things) that bring 
them less .-at is ftict ion than the network programs did. and that there 
is therefore a net loss of consumer sat is fart ion. Thi- ana I \ sis neglects 
some very hard quest ions about changes in consumer tastes and pref- 
erences, its well as problems with comparisons of interpersonal utility 
preferences/’ And the evidence to support it is ambiguous at be.-t. 
Counterbalanced against it is some evidence of increased choice, and 
more local programming. There is apparently some evidence of less 
network news and public allairs, and children's programming being 
deferred to later in the evening. 

Xehrorks. The dollar and cents riled appears minor, except that 
A11C\ which supports the rule, seems to have been helped competi- 
tively. 

To/>-r,0 murl'ct nchrorlc affiliates. This group appears to be better oil’ 
financially as a result of the sale of commercials in purchased program- 
ming, rut her than the revenues from network programs. 

Smaller marl'd affiliate):. The networks might have elected to pro- 
gram this group for their affiliates in markets below the top ,VI. They 
choose not to. As a result, these stations have been adversely alle ted. 
although less than might have been expected. 

Indrpcm/ent stations. There seems no doubt that these stations have 
been helped, in that they an* now competing on a more equal footing 
with affiliates. 

Prop ram )>roilarers. Those who produce programs for the networks 
have probably been hurt : those who produce independent program- 
ming have been helped. There seems to be more imported program- 
ming in prime time -for whatever re tson. And the overall budget for 
program production may have declined as lower cost programming is 
produced and shown. 

The pCC. The objective of the rule — deconcentrating the television 
program production market — seems to have been achieved, although 
the magnitude of that achievement in the scheme of things is in ques- 
tion. The administration of the rule has created endless headaches. ;.nd 
simplified KCC administration plays no small part in generating the 
present proceeding. 



o 

| 

i 

\ 

• 

t 

i 

i 

i 


28 


ST F.C.C. gel 


92S 


I'Cilentl ( omiintniitif/oiiH C ommhmlon Reports 


My "''“approach to this proceeding would have been to take a 
substantially dillerent course. The majoritv is, in ell'ect, eondurtimr a 

ifscts'H.ri 1 |), T' t T I r",° n :l '"l tl,at is Uivly into a trial pcmd. 
It sets ngid schedules lor consideration, without knowing whether it 

or other parties are likely to he in a position to make a rational poll? 
( noire. J lie majority also apparently believes that it makes -en-e to 

,Vt " ,n f ? ,llP V l,t ' v, ! , ' k l , °" , ‘r situation that existed 
I’ to l.pii | nless somethin,*: has changed since 107(1 in the bask- 
compel it ive relationships in the television indust rv. I don't see how the 
< omn.ission can return to that unsat isfaetorv situation. I »ec no evi- 
dence that such a chance has occurred. The majoritv cites none 
I- miner < ommissioiier Cox. in his usual insightful 'wav. preda ted 
our^eurrent position when concurring in the adoption of' this rule in 

If I the rule tloos nor hnvo tlio ilpsir^cl result 1 I thini- tin* m.t,,*, ,1 ,, , 

ii tti)i;i t<-s may face eve, more Hraxlc aetk.n As iiZl.Il I hs lim’s 1 , h u 
]iro< ce( i ii a. On- Derailment of .lusiiee has serious con, erns alioiii the -cue of 
i he inn rket for television procraminiiic. If the Commission wafers ,|,„vn i t „ 

not Ihei 1 i, , "V 1 ," loaltJiier television imln-trv. If it 

I'Y'('lfnivn,w l f , ( l ’| ISt Sllil in fnlifoniia. which followed an 

, ' V l . , ‘ l >r f ,,l, ‘ access rule in major part for the 

5 ' ' ," " l ‘ "" K( r s,a . v "I' other aspects of i,. 

hi. I, remained n, elleet lor about a year after the rules were allirme.l 
n om t I am not sure it is cause for industry celebration that the FCC 
- 

1 would not have turned this proceeding into a ‘-go-no-m’ rule- 
making nor would impose a rigid decision making schedule when 
t. «»*i«»nal decision are going 

h I d . ,f I 1 "' ls to * M ' abandoned, it must be re, laced 

I, '' wmsf lfutc calculated to meet the problem of network cower 
and designed to accomplish more than would be accomplish *d i f the’ 

Network Tolorlsl.in Ilroailrnsllmr, 2 :; F.C.C. 2.1 382 
37 F.C.C. 2.1 
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Son u* concern wusexpressed tlint a more thomutrl. pnmccdinir would 
In* lint siiivIn ,, -rad.iated set of response .l.lt. s would 

all the majority seeks m terms of Mini* schedule 

*" I ,l r #n,M 1 ,M,| ifve " *"»nt comments and in- 

I slum h like to note some views expressed in Ui7< I. at t lie time 
lie M ime time access rule was adopted. In the onlv tellins; p„,iion of 
Ins 'lissen ( haiinian Ih.ivh. in an opinion joined l,v then Commis- 
sioner \\ ells, said : 

(Klatlior than s|H>iiilins .venrs on „ rule of this nature, the Commission must 

nn.r, ‘ . '. r o,t n ' 1,1 , "V'" S " I'l'h have .a .lilletent 

. . i , '“^'V * *•"! ril.m ion N. diversity. These ullerunlivr- ,|o exist 

amt have no, jet come to fruition. 11 

^nt.ssoi-ipti,,,, television. Whi. lt has a different I, as,, am! 

ami «at. piesent i.roitrammiii^ that is not arilv , |. s i | f ,, r ,,, s 

e m e aml w 11 s,|, hr m ; n.,„ attractive tor an re.-reueur. There is ".wV- 

its veto ..Jo, i" aV " ni,ll,i l , l'* ehantiels avallnhle whirl, hv 

• «nfire (Hornunics of proLMMimiiiriir T!m*iv K n,<. „ ntl ‘ 

fllti'l ! 'll iT o n 'ii a L-' 1 ' "f 1,1 * ,, ' ;, ;' ISi0 " 'Vhleh. with sutlieient ami a |,|„ opriate 

luml,n„. ».tn make a tremendous rontrihiithiu to iliversity * 

N-.hle words and an inspiring program for ( •m.imission aeti.m. I ,.0-1.1 
I.IM* endorsed it myself: n is certainly consistent with mv oft- 
expressed preference for eompet it i ve solutions rather than remdatorv 
ones. I h, statement sertnstt, arkuowletloelh.it a seritnis prohlem exists, 
the only i|iiestiou is the hest solution and how to Inin*' it ahon, 

JMt ''ha, has happened in the past two years' Siil*rrip,ion'tcle- 
'ision. shackled u „|, restrict ions, is still non-existent, and the t hritst of 
"".mission policy is toward ever more strin-ent restrictions ( aid.. 

1 l <V , V*l !1 M''\' l«»ni Of a political deal calcu- 
. d to M int its promising competitive hcnelits not to mention the 

, f 1:111 1 applications |K*ndiiii* and stvinied here. \n,| 

. broadcast jn<r is suppress,*, I in a political now,'.,- phiv and e'u 

Vf'l 1 "' ' """'i 'he Commission majority. „ 

.nil I of these areas, the R ( ' ahamlo.ied am -lit ..fa leaded, i , 

position. I do not oppose the consideration of alternatives so hum ns it 

i. not done as mere chic t„ ellect delay and post.Muu* solutions 

opposed hy powerful interests 

there'!"' , l! , , || ,l i ,l, ,' ,M - is domination, and if 

\ 1 . 1 f n , 1 ;r;ms-in*_' alternatives, let then, he considered 

ts m , , ,T , ""i° ri, . v 1 * fused even to include then, in 

worthy of nor w*** ^ ^ ,hi„k «he. v 

V s . ,,n al ' ,,| " 1 " l 'c. means of increasin': the nmnher of 1, livers 
min s .\ 1 1 0, |' , * ’ ' 1 ' ‘ ' 1 1 *J- r ; " ' " 1 '"' 'easinjr the diversity of pr.eo'an,- 
m m/ a a,h, hi,. to viewers. I II F stations (and vacant or una^hCl 

/. i M u , i m moV V.V ' A V K ' n ' !,l, " ,u ". 1 ions with si-nilicaMlv 

d • "I *'m , ‘ ol serx imr wide re*rions. with the possibility of 
at tiactinsr audiences to compete with network allilia, es and the nossi 
hihty of int erconnect j„e ,[ lt .„| i n ,oa new network 1 

• N' tw.rk ’J>lrrl«lon nromlctintilig. 23 K.C.C. 2.1 3S2, 410 ( 1070 ). 
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fr. !!il ? cl " t J rks < J° llld ,M ' m l"''' ( '<l t0 allow every station in tlie market 
to bul tor network programmin- „„ :l ,,e, -pro-.am basis, .ri vim 'ever v 
station an opportunity to acquire network pVogrummin- Indepemi- 

ticc l Ti!y C ?n r ,k U n t '°" l l K ' t, ‘ for statio » buys without bavin- to 

, , Jl xd n ‘j t " 0,k athliaiion for major stations in the market. “ 

(c) .Networks could be required to allocate their prime time mo- 

™ A «n .1..- ,..?!? rfi! 

rtirL ’i f * he i 1C " ere s,x c, . ,,11,ncma l stations in the market, and 

IoV ? ,‘‘! c ' 01 f ks i ea * h l'^an.min- four prime time hours per ni-ht 
(84 hours total network prune time per week), no station could re- 
ceue more than two network hours per night, or 14 hours per week. 
/• , . .°i ,C bcl ? t ‘* 11 "° ,lld ,)C spread among all sta- 

o Id ,narkrt . 1 1,1 aMd } M “I'k**. Independent producers 
" 1 also htne a prune time market comparable to networks. New sta- 
tions coining on the air would have an assured source of programming 

((I) -Networks could lie required to pro-ram no more than -o'", 
cruns per year. I Ins quest ion ^directly related to issues ami questions 
concerning the prime time access rule, and should be considers I with it 

(e) -Networks could U* required to divest themselves of television 
program production facijities and talent agencies as well as anv re- 
m.iining syndication activities domesticallv or in foreign markets 
Ih.s agency has apparently made an informal decision, never actually 
> onsulered by the ( oinmissinir. rs. to do nothing hIkuu the Department 
Of . ,,s ,,V suit against the networks, although arguments are being 
made that the subject matter of the suit is a matter within the Ft’C's 
pi unary jurisdiction. I dislike the continuing erosion of the F( T '- 
power to a fleet the industries it regulates, but certainly there i- no 
nioiv powerful argument for that erosion than inaction, dr action that 
fails to meet public interest needs, whether it be under the Communica- 
tions Act or t he ant it rust laws. 

(f) A final alternative could involve a seeming strengthening of 
tho networks monopoly position in an effort to. in fad. reduce it. 
line of the oft -overlooked reasons for the “quality" of the BBC's 
programming is that it is not one network but two. Thus, the -op- 
portunity cost of putting on minority appeal programming is virtu- 
ally eliminated. (Opportunity cost is an economists' expression for 
what you lose by choosing a particular course of action. Win n an 
American commercial network chooses to put on programming tint 
does not maximize audience it not only loses the production" cost, 
of that program, it also loses the “opportunity" to make the much 
greater revenue that a mass appeal program would create ) If, di- 
versity of programming is what is desired, that can be created In- 
eieating a monopoly as well as bv eliminating one. For example, if a 
means could be found whereby an individual network not only could 

, "■‘"' ,d rcqmred to program every station in a given market.' 

the net effect might well be more diversity than that created hv three 
networks, each trying to copy each other's efforts to attract ihe entire 
audience (ami ending up with about one-third each). Mass 
programming would undoubtedly go on one. two. or three of the 
channels. But even it would be counter programmed — that is. sports 
on one. a movie on another, and so forth. And tho remaining channels 
37 F.C.C. 2d 
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would undoubtedly be programmed with minority appeal pro-rain- 
mmg ot various kinds— in an effort to attract tfi television persons 
• ' ,l " "°' lld ( 1 ! ot otjM-'rwise be watching any television at all, and thereby 
lnueaMng the total television viewing audience lor the network. In 
exchange lor this seeming monopoly advantage, we could re.iuire that 
no ne work could program more .ban one hour a day^ 
to 1 educe the barriers to entry into the networking business and in- 
euase the number of networks, ll there were hours when no networks 
terc programming at all. the proposal would, to that extent, create a 
muikct loi the programming of independent producers as well. 

(g) .Networks or stations could be required to present a certain 
amount ot material designed lor particular groups (see section b 
paragraph .,-J of the majority .Notice.) or news and public allairs each' 
mglit oi each ween us a condition to a revision ot tiic rule. 

Ilicse are ideas 1 believe relevant to any consideration of where 
the I CC goes with the prime tune access rule. No doubt there are 
othe.s. No doubt si.nie 'ouhl be rejected quickly once tbev were sub- 
jected to detailed analysis. I express no preferences lor anv. Kadi 
has a similar goal to that ot the prime time access rule, however, to 
improve the competitive, free private enterprise fuiirtionin.r of the 
television program production market. Several alternatives approach 
the problem lrom a wholly different direction than that ot the prime 
time access rule. 1 

The I'd C ought to be in the business of freelv exploring, analv/iim 
and testing the altcrnatives for the lienelit not onlv of the viewin'^ 
public hut the industries and unions involved as well. Its refusal to 
do so prompts thi.-, dissent. 

"I uliiy preferences" is economists’ jargon for describing the va- 
riety <d tastes and desires of individual consumers. Anv single viewer- 
consumer has Ins own preferences for television programmimr as 
well as for a host ol other ways in which lie might spend his time. The 
dituculty arises when one tries to add together the preferences ,,f 
large numbers ot consumers to decide whether consumers as a whole 
an better oil or wor-e otf a- a result of alternative sets of pro-ram- 
ming fare. Suppose the ellVet of the prime time access rule'" is to 
eliminate certain network programming and reduce the number of 
viewers watching any television program, or that ditl'erent pit»«ram«s 
are watched than would he the ease without the rule. Then, so the 
argument •roes, the total consumer-viewer satisfaction is less than 
when the additional network programs were available. The problem 
with this mum sis i- that no one knows how much loss a viewer sutlers 
bv doing something other than watch television, or l.v watchiim one 
program rather than another. There is a question whether con-aimer 
satisfaction for individuals ran he added at all. N'o one knows 
whether those viewers who stopped watching television, or shifted to 
other programs Iteenuse of the prime time rule, are essentially indif- 
ferent to the change. Viewer- who watch the programming that re- 
placed network programming because of the rule mav find the new 
programming greatly preferable to their prior alternatives. And even 
this analysis presupposes that television watching is a net consumer 
oenelit. J lie viewer is not. of course, the consumer — he is the product 

37 KC.C. 2d 
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BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, 1).C. 20554 


I 

I 


In the Matter of 

Consideration or rnr. Operation of, and Pos- 
sible Chances in, the “Prime Time Access 
Rule,’ Seciion 73.b5S(k) of tiii: Commis- 
sion's Rules 
Petitions of 

National Broadcasting Co., Inc. (NBC) 


Docket No. 19022 


RM-1907 


Midland Ti e e vision Com-. (KMTC, Spring- 
field, Mo.) 

Kinostip Communications, Inc. (KIIFI-TV. 
Austin, Tf.x.) 

For Deletion of the Rule 
MCA. Inc. 

To Permit Us* of “Off-Network” Material 
Plus 25 Percent New Material 


RM-1935 


RM-1910 


RM-1929 


Notice of Oral Aroumf.nt 
(Adopted June 15,197.°.: Released June 18. 197;!) 


By the Commission : Commissioners Roiikrt E. Lee and H. Rex Lee 
absent. 

1. Notice is hereby given of oral argument to lie held in the alwve- 
captioncd proceeding, on Monday and 7'vcsdai/, .fall/ Jo and 31. 1073. 
at the Commission's offices in Washington. D.C. (Room 850. at 1919 M 
Street, NA\ .) Jieginning at 9:00 A.M. (DST) Parties wishing to ap- 
pear and participate shall notify in writing the Chief. Office of Net- 
woik Study, by /• riday duly O', 1073. setting forth the amount of time 
winch they request. A schedule of oral argument will bo issued later, 
after review of these requests. 

.i ^ l 1 P ,e recor d in this proceeding contains enough material so 
that a decision could possibly lie issued on the basis ol it. the ( nm- 
inission believes that in certain areas additional information and argu- 
ment would be helpful. Also, in recent weeks there have been a number 
of late-filed comments and informal submissions, and it is believed that 
such parties, and parties who may wish to replv to such submissions, 
should be heard in a formal proceeding. 1 It is not anticipated that the 
holding of such oral argument will delay decision herein bevond 
beptember 19,3. Meanwhile, probably before the end of June, we will 


-'Comment* nn.l lrttrr* fll.-l *lnrr .Inn* 1 hr Vlnrom Intrrriaifnmil 
v'. 7"' \ n,,on * 1 Cumailtlr*. M In.lrprn.icht IVI-vMon I'rmhim. 

Entorerl-rt, Inc.. nre twine Maced In the docket In tbla proceeding 

41 I'.C.C. 2,1 
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I rime Time — Notice of Oral Argument 519 

io-'i Ar i0I, , S conccrn j"P prions pending matters relating to the 
3- < 4 broadcast year (“otf-nctwork” waiver requests, sports waivers, 

; T L C , Co , mm r S i°r,- is n ?, t ? r ,ocif . vin ? ,ho subjects to which discus- 
sion is to be limited. Wo call attention to two areas which we hope will 
1* covered. 1 he first of these is the “impact on F.S. program produc- 
tion activity and employment” which has been asserted vigorously ns 
reason why t lie rule should lie repealed, and vigorously disputed bv 
proponents of the rule. Comments are invited as to what extent this i< 
a consideration relevant to our evaluation of the rule, and, to the extent 
it max be. what the facts are as to the lo-s in network program produc- 
tion activity (and resulting employment), and as to the train in such 
nctix ity and employment from the production of the first-run svndi- 
cated and local material which has replaced network programs during 
the access period . I he second area is information as to the number 

ei*<m r S - V,u !f , 1 ( ‘ d • nn ! 1 lo< ; al programs fr.S.-produced or for- 

•'"V, !" ’* j , 1 lc _ ,lk e , y to be shown on stations during the “access 
penod m and m the future to the extent that is predictable. 

emphasize that the Commission in its decision herein is free to 
con. ider. and parties may wish to discuss, a wide ranee of alternatives, 
from leaving the rule essentially ax lx with minor changes, to repeal 
and of course including various “in-between" approaches! 

4. AH interested parties, whether or not thev have previously par- 
ticipated in this matter, will be heard to the extent that time permits 
In order to conserve time, parties with generally the same interest 
or position, such as the various film producers who have vigorously 
urged repeal of the rul<*. are urged to consolidate their presentation* 

that* imi rties t lu !" pnr ‘ aM °" 0,t information, we hope 

hat p., t n s themselves, as well as attorneys, will participate or at least 

.nailable to respond to questions which may arise. Resides parties 
th a financial interest in the decision herein, we hope that others 
know ledgeab e as to the. matters involved, such as economists, will par- 
tu pate Mir hermore. while of course it may not be possible to ac- 
cominodate all viewers who might wish to be heard, we hope there will 

Viewer” S °' ne preSOntat,on of the viewpoint of the “ordinary 

J:f 1 |' ,,1 T vis1li "-' to participate in the oral argument, and others 
max file written material with the Commission bv Fri,la«..h,lii / ; n? i 
(an original and 14 _ copies). However, while ‘such material will be 
entertained and considered, its filing is not encouraged. except as to the 

readv fi < led , n U .‘ ,n Pn'-airmph .‘5. In particular, parties who have ai- 
herein are urged not. to repeat it but sin plv to 
lefei to it in whatever material they submit at thistime. 

t>. Jf it appears that pertinent material would be developed the 
Coinyyss'on reserves the n-lit to recall, on Wednesday, Au- nt 1 if 
po^ilde, otherwise on a date very shortly thereafter. imrticTpai.ts in 
the oral argument for further discussion. 1 1 

b i.m.iiAi, Commcxic.vtioxs Posimissiox, 

Hkx b . IVapi.k, Secretary. 

41 K.C.C. 2d 
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Federal Communications Commission Reports 


F.C.C. 73-712 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 

Washington-, I).C. 20554 

In the Matter of 

Consideration op the < )im:ratiox or. \m> I *. ,«»- 
6im,F. Changes ix. rut: “Prime Time A< * 

• r.ss Rum . Section 73.65s< k ) or tiik ! 

Commission's Rules 
Petitions of : 

National Uikiaikastixg Co.. T\r. (MIC) i 
Midland Television Coin*.. KMTC. Spin no- [ 

PILLI), Mo. 

KlNOSTIP CoMMl Ml ATKIN'S. Inc.. KIIFI TV. 

Austin, Ten. 

For Deletion of tlie Rule 
MCA. I nt. 

To Permit Use of "Off-Network" Mate- 
rial Plus 25 Pei-rent New Material 

Memorandum Opinion and Order 
(Adopted duly 3. 1073: Released July 5. 1073) 

Rv the Commission: Commissioners Roukkt K. Lee. Johnson. IF. 
Rex Lee and Hooks concurring in tiii result. 

L The Commis-ion here considers a “Petition for Modification 
of ^Issues Specified in Notice of Oral Artrument" tiled on June 26, 
lOi.’i. by M estiiifrliouse liroadcastini; Companv. Inc. (Group XV). 
T!ie Commission issued a Notice of Oral Argument. KOC 7:: 657. 
June IS, 10,3. which set the above captioned proceed intr for oral 
argument on July 36 nnd 31. 1073. This proceediii" is an in<|itiry 
into and proposed rule-tnakintr for the prime time no-ess rule. Section 
73.65!- (k ) of the Commission'- Rules. Group XV. by its Petition, seeks 
to expiyid the topics specified in the Notice. 

2. I lie Petition for Modification slate- that tlie Notice de-itrnates 
only two topics for special consideration in the oral argument : Tin 
impact of the prime time acre-- rule on U.S. program prodnetion ae- 
tivity and emploNtnent (includinir the extent to widen such impact 
is a relevant con d deration for the Commission): and data as to the 
number and types of svndi'-ated and local programs which arc likely 
to Ik- aired on stations dnrinir the 1073-71 hmadcast vear and in the 
future Idle the N of ice do- n't -pacifically limit the tonics in l,e 
considered in the oral arirutnent. Group XV arumes that the desi^na- 
tion of these two issues as topics of special concern is bound to dis- 
courage full discussion of other, more important topics. Group XV 
asks the Commission to expand tlie topics now specified in the Notice 
as topics for special consideration in both oral argument and in fur- 
’ll F.C.C. “d 


Docket No. 10622 
RM-1067 
R.M 1035 
R.M-10 ID 
R.M 1020 


36 


Prime Time Access Pule 


771 


tl ' ep "' ritt l n comment to include two additional subjects. These arc: 

( 1 ) I ho effect that repeal of the rule would have on the ( 'omrnission's 

efforts to reestablish licensee individuality and responsibility as oner- i 

able factors in television broadcasting. (2) If the rule is' repealed, I 

what alternatives should bo considered to deal with the effects of net- 
work domination which were found to exist in Docket No. 127S2. 

I 

DISCUSSION AND COXCI.USIONS 

■k I pon consideration of this submission we are of the view that 
this is an unnecessary petition and should be denied. In paragraph 
oi the Notice of Oral Argument we aid ‘*|t]he Commission is not 
spc.-if\ iug the subjects to which discussion is to be limited. We cell 
attention to two areas which we ho/m will b. covered.” (emphasis 
mloed) The Notice then mentioned t ho two areas which Group >V 
say- we are limiting ourselves to. Again, in the same paragraph, v e 
further stated “the Commission in its decision herein is free to con- 
sider, and parties mav wish to discus*, a wide range of alternatives, 
from leaving the rule essentially ns is with minor changes, to repeal, 
and of coarse including various ‘in ln-t we.-n* approaches.” Thu-, ihe ' 

Notice is by no means as limiting as maintained by Group W. In addi- ' 

f '°n. the above fpioted portions of tlie Notice invite discussion on the 
very areas into which the Group W Petition would now have us 
expand. 

4. In view of the foregoing, the “Petition for Modification of Ts- 
sucs Specified in Notice of Oral Argument*’ filed on June 107:1 
by \Vestinghonse Proadca-ting Company, Inc. (Group W) seeking 
expansion of the topics specified in the Commission's “Notice of Oral 
Argument”. IS DENIED. 

*u>eral Coir mu Ni cations Commission. 

A incknt J. Mn.i.ixs, Acting Secretary. 

41 F.C.C. 2d 
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si°n should not upon these petitions before the written comments are 
uuc. (4) ( ominissioner Johnson's term expired on dune do. 1!)7:; and it 
is unclear whether he will eontinno to serve or will h ave the ( ommis- 
sion. Am contends that due to the importance of this proc eedin'' the 
issues therein should he considered and resolved hv a full Commission 
and that this is not current I v possible. (.'») '1 .,e Commission is seek in-' 
he participation of principals as well as lawyers; vet the argument 
has Ih>cii scheduled for the week of Julv :50, which coincides with the 
heart of the summer vacation period, thus making it inconvenient for 
main-principals to participate. (G) A postponement will result in no 
significant delay of the resolution of this proceeding, as the Commis- 
sion lias indicated that it will not reach a decision before September. 

DISCUSSION AND CONCLUSIONS 

.1 I non consideration of this motion we are of the view that it 
should be denied. The bases upon which the motion hv ABC rests are 
not sufficient for this proceeding to be delayed anv further. We reco*'- . 
nirnl m the Notice of Oral Argument that the programmin'' data 
sought was that which was "predictable'’. With regard to the "new" 
information to lie generated as to the impact of the prime time access 
rule upon the l >. program production industrv. the parties will have 
bail more than •> month to prepare by the time of the oral argument, 
which should be a sulhcient amount of time. The two petitions hv 
Group A\ and by N A1 1 I* will have been acted upon bv the time writ- 
ten comments are due. With regard to the consideration of the prime 
time access rule question hv a full Commission, and the uncertain 
s.atus of ( ominissioner Johnson, we should not eease functionin'' 
merely because we are only six in number or because one ( 'ominissioner 
is uncertain about his future plans. The fact that the argument occurs 
m the heart of vacation time is not a valid consideration to delav the 
hnal outcome of this entire proceeding, which has been under consid- 
eration since October »0. Finally, to delay the <,ral argument 

and further written submissions beyond those scheduled would ad- 
versely a fleet those parties which have already made arrangements for 
the dates stated m the Nonce of Oral Argument. 

4 - ?" vi * w of ,ll(> foregoing, the “Motion to Postpone O'-al \r«'ti- 
n.ent bled on June •_'!». by the American Broadcasting Compa- 
mes. fnc. ( Af. ( ). seeking postponement of oral argument and of the 
date for filing additional comments, IS DKX1K1). 

Federal Communications Commission. 

\ incent J. Mullins, Acting Secretary. 

aui Xo,,c * of R '"' MuUnB - KCC - ”7. 37 rcc 2J 900. rclo.LHd 

41 F.C.C. 2d 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


FCC 73-785 
01596 


In the hatter of 


Consideration of the ) 
operation of, and pos- ) 
sible changes in, the ) 
prime time access rule, ) 
Section 73.658 (k) of the ) 
Commission's Rules ) 


Docket No. 19622 

RM-1S67 

RM-1935 

RM-1940 

RM-1929 


PROCEDURE FOR ORAL ARGUMENT JULY 30 and 31. 1973 
Adopted: July 2 0, 1973 Released: j u i y 24, 1973 


By the Commission: Commissioners Robert E. Lee, Johnson and Wiley absent. 
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1. Oral argument in the above-captioned proceeding will 
take place beginning at 9:30 a.ra., July 30, 1973, in the Commission 
Meeting Room, 1919 M Street, N.W. , Washington, D.C. (Room 856) and 
continuing^on that day and the following day. 

2. The parties on the attached li3t, having indicated 
th'eir wish to participate in the oral argument, will be heard in 
the order stated, with the allotted time listed opposite each name. 
Since the request for time from 41 parties totalled mora than twice 
the amount of time which could be scheduled in two days, v>e have 

of necessity granted less time than requested, except in a few cases 
where the request was for 10 or (one case) 20 minutes, me schedule is 
designed to permit all of the 41 parties to be heard for at least 
10 minutes, to provide an equitable balance among the proponents 
end opponents, and to permit reasonable opportunity for the pre- 
sentation of the various positions while avoiding unduly repetitious 
presentations by parties having essentially the same interest in this 
matter, as well as taking into account the time requested. 

3. In two cases, parties appearing to have the came 
general interest in this proceeding have been grouped, without 
allotment of time to each individual party within the group. 

These are six independent producers scheduled for Monday morning, 
and four film production companies scheduled for Monday afternoon. 
Parties in ench of these groups may divide the allotted time as 
they wish; other parties not so grouped in the list may of course 
agree on a similar pooling and redistribution if they believe it 
appropriate. 
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4. In arranging the schedule, we have endeavored to 
provide for a "mix" of contrasting views as the argument proceeds, 
with each morning and each afternoon session containing both pro- 
ponents and opponents of the prime time access rule. It is hoped 
that parties in their discussions will address themselves, to some 
extent at least, to the arguments which have been advanced earlier. 

5. If it appears that pertinent material would be developed, 
the Commission reserves the right to recall participants in the argu- 
ment for further discussion, Wednesday, August 1, 1973, if possible, 
otherwise on a date shortly thereafter. This procedure was stated 

in the Notice of Oral Argument, FCC 73-657, released June 18, 1973. 


FEDERAL COMMUNICATIONS COMMISSION 


Vincent J. Mullins 
Acting Secretary 





Attachment A 


MONDAY. Julv 30. 

1973 


Approximate 

Schedule 

f 

Participant 

Minutes 

Allotted 

9:30 

National Association of Independent 
Television Producers 

30 

10:00 

National Committee of Independent 
Television Producers 

45 

10:45 

Joseph Cates, Pierre Cosette, 

Gregg Garrison, Burt Rosen, 

Burt Sugarman, Nick Vanoff 

60 

11:45 

Viacom International, Inc. 

10 

11:55 

Worldvision Enterprises, Inc. 

10 

12:05 

Hughes Sports Network, Inc. 

10 

12:15 

Tomorrow Entertainment, Inc. 

20 

2:00 

Action for Children's Television 

10 

2:10 

MCA, Inc. 

Paramount Pictures Corporation 

Screen Gems 

Warner Bros., Inc. 

90 

3:40 

MGM Television 

20 

4:00 

Twentieth Century - Fox Television 

10 

4:10 

M etromedia Producers Corporation 

25 
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Attachment B 

TUESDAY, July 31, 1973 

Approximate Minutes 


Schedule 

' Participant 

Allots 

9:30 

Screen Actors Guild 

Film and Television Coordinating Committee 
Hollywood AFL-Film Council 

20 

9:50 

National Conference of Motion Picture 



and Television Unions 

20 

10:10 

American Federation of Television 



and Radio Artists 

10 

10:20 

Columbia Broadcasting System, Inc. 

20 

10:40 

American Broadcasting Companies, Inc. 

30 

11:10 

National Broadcasting Company, Inc. 

20 

11:30 

Association of Independent Television 



Stations, Inc. 

45 

12:15 

CBS Television Network Affiliates Asso. 

10 

12:25 

The Wolper Organization 

10 

2:00 

American Civil Liberties Union 

10 

2:10 

National Citizens Committee for 



Broadcasting 

10 

2:20 

We^tinghouse Broadcasting Company, Inc. 

25 

2:45 

Boston Broadcasters, Inc. 

WCVB-TV 

10 

2:55 

Post-Newsweek Stations, Inc. 

WT0P-TV 

WPLG-TV 

WJXT 

10 

3:05 

The Outlet Company 

WJAR-TV 

WD30-TV 

KSAT-TV 

WNYS-TV 

10 

3:15 

Uometco Enterprises, Inc. 



WTVJ 

10 


45 


continued 




Attachment B 

continued 

4 

3:25 

WB RE-TV, Inc. 

10 

3:35 

Adam Young, Inc. 

10 

3:45 

New York City-Rand Institute 

15 

4; 00 

Cleveland Amory 

15 

4:15 

Robert R. Nathan Associates, Inc. 

10 
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call 632-7260 

12121 


November 29, 1973 - B 

COMMISSION ISSUES STAFF INSTRUCTIONS IN PRIME-TIME ACCESS PROCEEDING 

The Commission today instructed its staff to prepare a decision in the 
the^fol lowin^respects : procee8 ’ n8j Action 73.65800 

K ’* n0 . re '' r , i f tIons °" th ' programing of stations subject to 

.. (network affiliated stations in the top- 50 markets) during 

the period 7 ptm. to 7:30 p.m. ET and FT. 6 p.„. lo 6:30 p.m. CT .‘d HT. 

2. With respect to the remainder of prime-time, the only restriction 

„ t frC ? I' 30 8 P ”- ET » n ' i *T. «"<l 6:30 to 7 p.m. 

or and MT, Monday through Saturday: 

"P rime- t ime pro graming requirements : Each commercial network 
affiliated station in the top-50 television markets shall devote 
a reasonable amount of prime-time programing each week, Monday 
through Saturday, but not less than six half-hours between 7*30 
and 8 p.m. ET and PT, 6:30 and 7 p.m. CT and MT, to programs 
which are not network, off-network, or feature film; provided, 
however, that n.-t more than one of these six half-hours may 
consist of children's specials, documentaries, or public affairs 
programing which is either network-originated or of f-network." 

of th. 1 ir7 1 ! 1 tJ e CXpeCted that Statlons subject to the rule will use some portion 
of the prime-time access period for minority affairs programs, children's programs 
and programs directed to the needs and problems of the stations' community and ‘ ’ 
verage area as indicated by the community ascertainment process. 


year, 


The Commission expects to issue its final decision before the end of the 
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FeteJ Ccaniifectos CcatM-q 

1919 1 .) street, ray. 
tVBfticgteo, O.e. 20554 

Public Mm 


r “ Usl1 " 8 ° f 


imk s 



Report No. 9117 


action IN DOCKET CASE 
PRIWE TLME RULE EASED BY FCC 


F °r gene^T^forl^Ton 

CaH 632 ' 7260 16746 


January 24 , 1974, . B 


The prime time access ' j 

by the Commission to relax its ’ f‘ i ? p “’ d **> 'he FCC in 1970 , h as bce„ 

ro e ^::R u - 

" balance 

n ;,r' e ““ <S “' im ”' 658(k)) — - -cw,„ g ge „, raI ch . rfe , ; 
,lrst h>,£ - h °“” i ' “ ;rj m t 

the> ■" ° i iS . 

--rhe period to be "cleareH" „ * 

second half-hour of prime time, 7:30-8^ b^E °^ f * n ® twork Programs is the 
•I.T., Monaay through Saturday. Network anH fl' “ ’ 6:3 °' 7 P- rc - C.T. end 

during these periods but one' period ta h d ° ff ' network material may nc: be shewn 
network pro-ams which are chnd"cn's "s USed f °r •*">ork or olf. 

programs. "Documentary' 1 is defined as "arn^m S ’ do ^ uren: fir ies c ? public affairs 
educational or informational , but rot incLJ ^ is non * f i^ional and 

- used in a contest among participants " ^ T*™ ^ th * inf ^«ion 
e particular time period as "cleared" M** 'but ^ ^ h “ n0t s P* cif **d 

«rild r h ' £rtat na j° ril - v of stations'subj’ect to ^he 6Ct ; Ce * 1°" cri ^alio n 

— od h.s g eneral ,y been tire Monday* °through Saturdays P ~ ^ 


(ever) 
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case of'5!d?rL 1S „r d ! f° r * p 0r tS runover s and time zone differences in the 
programing is involved^ * " 2006 Statlons » where " s imu 1 taneourf' network 

pontiff £i: T'Z* s T,‘ l ” eus eve " ts and 

’•related- to specific events as well as “on- the "spot courage "and Vo^lTol 
broadcasts "on behalf of" as well as "by" political candidates. 

o t t h p :^“^^r^™;.‘‘!» p ‘ rt,cu, ” rly d,rec,ed 10 t,,e needs °- d 

. , f v,™* C ° mmiasion SflId that it had removed restrictions from the first 
m^rW°affn< P r bcCBUSe the Monday- Friday use of this period by top-50 

^ 1 rep " esenled "Angularly little in the way of opportunity 

StThU Jf r °*!i y ” C > S) "' < " c » t « d -««<«••» The C<„,nissl„n noted 

that this was true before the rule -- when this was "station time" not used 

reouir *° rk * " and has continued ‘to be true since. Maintaining the rule's 

a "restrlint “fS l ° the first half ' hour would, the Commission said, be 

a restraint without sufficient justification." 

was imoor^nt 1 ^ 8 reStrlcti ° ns on the stc °" d half-hour, the Commission sair lt 

nropia / rCS ! rVe substantlal "cleared" time for the development of ocal 

the^ievelS 6 ? f ** U ’ e Same tlmL ‘ l ° P reserve considerable potential for 

the development of first-run syndicated programing. 

Tha Commission noted that it was tying the "cleared" time to the 7-30-8 
p.m. period in the interest of certainty and stability" to let networks and 
stations know what time will or will not be available for genera use and to 

T. Pr0dUC ' rS " Uh * Speciflc tlM - perl ° d a"* P* r t iculer 
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"Runovers" c£ network sports events beginning In the late afternoon, 
will not be considered "network programing" If the event was reasonably 
scheduled to end In normal course on or before 7 p.m. E.T. The Commission 
said that while no rule can completely eliminate runovers, the amendment will 
minimize them and efford a higher degree of protection to the 7:30-8 "cleared" 
periods than currently exists wit} respect to the 7 p.m. period. The removal 
of any restrictions on the first half-hour will also contribute to resolution 
of this problem. As to t ime- zone-difference situations, the rule provides that 
for stations in the Mountain and Pacific time zones, broadcasts of "live" 
network material, sports and special events presented simultaneously throughout 
the U.S. would not be considered "network programing" if the network's schedule 
for that evening complied with the rule in the Eastern and Central time zones. 

The new rule also provides that where a network devotes all or substantially all 
of its prime time on an evening to an international sports event, New Year's 
Day football bowl games, or other material of a special nature, other than 
sports or movies, this will not be considered "network programing" for the 
purpose of the rule and the 7:30-8 p.m. period. The same consideration applies 
to up to five "pre-game shows" per network each year in connection with sports 
events . 

In order to avoid the need for "temporary" adjustments lasting only a 
few weeks (and which have been subject of waiver requests in the past), the 
Commission has provided an effective date "between September 1 and October 1 
which the station's primary network designates as the start of the fall season." 

Generally, the Commission noted, this will be a Monday. The Commission said 
it had selected an effective date eight months away to permit all parties "to 
make plans and preparations in light of the fairly small changes which have 
been adopted." The Commission said that until September, current rules will 
continue to be administered as they have been, with waivers under the same 
circumstances which have hitherto been found to justify them. The Commission 
said that the somewhat more liberal provisions adopted would remove future 
requirements for waivers to permit the showing of particular "of f-network" 
programs. With the liberalization of provisions for network special news 
programing, the Commission indicated that further extension of the present 
"one-time" news and public affairs waiver, beyond the September 1974 date to 
which it was being extended might not be warranted. 

The prime time. access rule, which had been adopted in May 1970 (Docket 12782), 
became effective October 1, 1971. The rule restricted to three hours the amount 
of network programing affiliates in the top 50 TV markets could present during 
the hours of 7-11 p.m. On October 1, 1972, Section 73.658(k)(3) of the rules 
became effective. It provided that the time from which network programing is 
excluded may not be filled with off-network programs or feature filns which 
within two years prior to the date of broadcast have been previously broadcast 
by a station in the market. 

Action by the Commission January 23, 1974, by Report and Order. Commissioners 
Lee and Hooks with Commissioner Wiley concurring and Commissioners Burch (Chairman), 
and Reid concurring and issuing statements. 
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. Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


FCC 74-60 


In the Matter of' 


Consideration of the operation of, 
and possible changes in, the "prime 
time access rule", Section 73.658(k) 
of the Commission's Rules 

Petitions of: 

National Broadcasting Company, Inc. (NBC) 

Midland Television Corporation 
(KMTC , Springfield, Missouri) 

Kingstip Communications , Inc . 

(KHFI-TV, Austin, Texas) 

(for deletion of the rule) 

MCA, Inc . 

(to oermit use of "off-network" 
material plus 25% new material) 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


08022 


Docket No. 19622 

RM-1967 

RM-1935 

RM-1940 

RM-1929 


REPORT AND ORDER 


Adopted: January 23, 1974; Released: February 6, 1974 


By the Commission: 


Chairman Burch issuing a separate statement; 
Commissioners Reid and Wiley concurring and 
issuing statements. 


Introduction 

nm„ l ' /S 1 / P roceedin 8 ” a general exploration of the "prime 

It retli * rUle ( f eCti ° n 73 ‘ 658 < k > of 0 “^ Rules), whether it should 
retll i or rescinded, what modifications should be made in it if 
retained, and (in the Inquiry portion of the proceeding) possible 
extensions of its scope and application — was begun by Notice of 

!??? 5? o ?7 J Ce ° f Pr °P° sed Rule Maki og adopted October 26, 1972 

;' 97, released October 30, 1972, 37 F.R. 23349, 37 FCC 2d 900). 1/ 

iT ® xtensions of clme . initial comments and reply comments “ 
were filed by January 15 and March 12, 1973 respectively, and a ft« 

limitttf^ 73. 658(k) has three sub-paragraphs. (1) sets forth the basic 
itation. stations in the top 50 markets may not carry more than three 
hours of network programs during prime time each evening. (2) is an 
" ne'work news coverage and politick broJca“s. 

with off n r r “” e clearc,i of n«>»rk programs may not oe filled 

tJe la"'«o ye'ars" 8 ”" 8 ' " " £U ” S Sh °" n ln the " arket “ lthi " 
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a Notice of Oral Argument issued June 18, 1973 (41 FCC 2d 519), oral 
argumt.. was held in the proceeding on July 30 and July 31, before 
the Commission en hanc. 

A 

2. A total of some 40 comments and 15 Initial reply comments 
were filed through March 12, including filings by the three national 
television networks and ABC and CBS Affiliate groups, newly formed 
"independent producer" and independent station associations, seven 
"major" film production companies and other program producers filing 
individually, TV station licensees, union and professional groups in 

the program production industry, and other parties including the I 

American Civil Liberties Union. A total of 54 persons, representing 

some 36 organizations or themselves, participated in the oral argument, 

including representatives of 20 entities which had not earlier in the 

proceeding participated. Some of these also filed formal comments 

after March. ,' 

3. As discussed hereinbelow, and spelled out in Appendix A 
hereto, Section 73.658(k) is amended in substance as follows: 

(a) There are no more restrictions on the programs which 
stations subject to the rule (network outlets in the top 50 markets)may 
carry during what is now the first half-hour of prime time (7-730 p.m. 

E.T. and P.T., 6-6:30 p.m. C.T. and M.T.). 

(b) The only other restrictions are as to the second- 
half hour of what is now the access period (7:30-8 p.m. E.T. and P.T., 

6:30-7 p.m. C.T. and M.T.), Monday through Saturday. Stations subject 
to the rule must devote at least 5 of these half-hours to material 
which is not network, off-network or feature film, and must devote 

a sixth half-hour to such use unless it is devoted to network or 
off-network programs which are children's "specials" or documentary 
or public affairs programs (the latter are defined as any prqgram 
which is non-f ictional and educational or informational, but not 
including programs where the information is used basically as part 
of a contest among participants). 

(c) Although not stated in the rule, it is expected 
that some of the five or six half-hours thus "cleared" of network, 
off-network and feature film material will be used by stations for 
programs relating to minority affairs, children's programs, or other 
programs directed to the needs and problems of the station's community 
and coverage area, as disclosed in its ascertainment process. 

(d) The new rule also contains provisions relating to 
time-zone differences, and sports "runovers" to the small extent 
necessary now that there are no restrictions on the 7-7:30 p.m. period. 

It is also stated that the Commission will be much more stringent 
with respect to some types of waivers than it has been up to now. 
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*• ground of the Rule and Centr al Script, on of tb 

A. Background 

thd adoption of tha "chain broadcasts ru^" P lTmr 8 Tl! Cadi ? S “ 

tth , ^S > ,rs: I sw s ‘» r-r- 

73.138 and 73.231-73.238) 2 T shorM ,w T'' 1 '” (Sections 73.131- 

h zi%i:iz% ^r^ r °i: l ; u ;: r rx"' 
sr^^iiJSM s that r unt - 

"prlrce"tlrae for non-net^k source”? 1 " 8 *" h ° Ur ° £ deslr * ble «•»»«* 

the time-optioning h practlce^in d televlal° £ D ° CkCt 12859 prohlbltln 8 
on Ucense^prosrL^r ^ ^ 

he Westrnghouse proposal, stating as follows «" the ^tlr “,° Pt 
Mendnent of Saer.na wrap) -, (r , of M.f ! % ?* ,„, 

Regulations to Modify nation Ti — an d ~h. s. .non'. „" h e a , T 
Network Programs ., 34 FCC 1103.1131): L — ■ - ^ e 1 cct 

,, . 68, * l \ o£ thete proposals, particularly those 

which would limit station access to network programing 
involve a restraint on the licensee's freedom of choi« 
with respect to programing his station. As mentioned 

U These include rules as to exclusive affiliation territorial 
xc usivity given stations by networks, term of affiliation 
optioning, retention by station of right or e - 

::n~ r£hi v f st - tion ‘’ Xi££>n%~u 

prohibition of network control ovy station rates for non-nctwork'tlre. 
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above, we are reluctant to impose such restraints 
or permit their imposition, unless it is clear 
that they are required in the public interest. 

In deciding herein to prohibit option time or* 
any arrangement having a similar restraining 
effect, we have acted to remove a major restraint 
which has long existed in the industry. Before 
considering further measures of a restraining 
nature, we believe it is appropriate to await 
developments with the industry simply operating 
without option time or similar arrangements. 

We do not say that the public interest "would 
never be served by action along some of the 
lines just mentioned; if it so appears, of 
course such action will be considered. But 
for the present, with the major step taken 
herein, it would be premature to consider 
further measures until we have the benefit of 
observation of future developments. 

69. In short, for the present we believe 
that programing in television should be left to 
free operation of the forces of competition, 
with programs from ail sources obtaining expo- 
sure on their merits. 


7 • The 1965 proposal in Docket 12782 . 

Docket 12782, the proceeding in which the prime-time rule and other 
restrictions on the three national networks were adopted in 1970 
began in 1959 as an investigatory proceeding (an outgrowth of the 
general Network Study begun in 1955). The designating Order set 
orth the general area S3 "the policies and practices pursued by 
the networks and others in the acquisition, ownership, production 
distribution, selection, sale and licensing of programs for tele-' 
vision exhibition", followed by more specific issues concerning 
network control over programming. 


8. Following extensive hearings, in November 1962 the 
Office of Network Study reported to the Commission, concluding 
i nter alia that network policies unduly restrict creative and 
economic competition in TV programming development, and substantially 
impede entry by independent program producers into network TV 
program markets; and that networks control the source of supply 
of programs and dominate competition in both network and syndica- 
tion markets. On the basis of this report, in March 1965 the 
Commission issued a Notice of Proposed Rule Making in Docket 12732 
proposing two types of restrictions on the three national networks! 
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(1) prohibition of their engaging in domestic syndication or sharing 
in the profits thereof, engaging in foreign syndication of any pro- 
grams not wholly produced by the network, or acquiring any right, 
beyond that of network exhibition, in any program not wholly network- • 
produced; and (2) limitation on tne amount of their evening enter- 
tainment schedules which the networks may fill with programs which 
they themselves own, to 507. of the 6-11 p.m. schedules excluding 
news. In other words, 501 of network evening schedules (except news) 
must be programs for which the licenses are held by other parties -- 
generally sponsoring advertisers or producers --.rather than programs 
owned and controlled by the networks. 

9. Stating that the networks had progressively achieved 
'Virtual domination of network program markets", the Notice stated 
the purpose of the proposed rules to be: 

(a) to provide opportunity for entry of more 
competitive elements into the market for television 
programs for network exhibition; and (b) to encourage 
the growth of alternate sources of television pro- 
grams for both network and non-network exhibition 
(evening programs only). 

Three main lines of development were specifically noted as contrib- 
uting to the unsatisfactory situation: 

(a) the near-elimination from network evening schedules 
of independently provided, advertiser-controlled programs, and their 
replacement by programs which, while the networks do not usually pro- 
duce them themselves, are generally licensed to and controlled by them, 
both creatively and economically, with a view toward providing "bulk 
circulation" to appeal to "mass advertisers . " 3/ Between 1957 and 
1964, "independently provided" programs fell from 32.6 to 6.97 of 
network evening hours, while the total of network-produced and 
"network participation" programs rose from 67.2 to 93. IX 


3 J It was recognized that this change involved many possible aspects: 
the network desire to maintain bulk circulation, increased production 
costs, and more sophisticated advertising and marketing techniques, 
including advertiser desire to cut risks by spreading expenditures 
over several programs on a "participation" basis rather than sponsoring 
a single program. 

Tne comparative ly 6mall extent to which networks themselves produce 
entertainment programs, which actually declined between 1957 and 1964, 
was hot regarded as particularly a problem. 
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(b) the concomitant practice of the networks' acquiring 
non-network interests or rights in the programs taken for network 
exhibition, such as sharing in the profits from the network run 

or later syndication, the entire right to distribute in syndication 
here or abroad, etc., to the substantial detriment of independent 
producers thu6 forced to. give up these rights. Uj 

(c) the expansion of the networks' role in domestic and 
foreign syndication, and, indeed, the growth of "off-network" pro- 
gramming, distributed both by them and by other syndication distrib- 
utors, so as to constitute the bulk of syndicated material on 
which stations not network-affiliated must largely rely. Thip has 
become largely "of f -network", and "the first-run syndication market 
appears to have virtually disappeared." 

10. By way of tentative conclusions from these developments, 
the Commission observed that this concentration of control over the 
nation's TV programs appeared contrary to the public interest in sev- 
eral ways: the traditional public interest in diversification rather 
than concentration of control over the mass media.; decreasing the 
competitive opportunities for independent program producers, who 
must deal with the networks on their own terms or give up hope of 
obtaining network access; and the needs of additional TV stations, 
particularly U11F stations, will require a vigorous independent syn- 
dication industry, whereas that industry has in fact shown a steady 
decline. As to the "50-50" part of the .proposed rules, it was stated 
that this was designed "to place independent producers and network 
6ponsor6 in a position to bargain on something approaching an even 
basis with network corporations in the program production process" 
and to "broaden the market to which an independent producer could 
take his wares and hence, foster and encourage competition among 
6uch producers ...". "The principle function of the proposed rule 
is to promote diversity of sources of network programs and thus to 
broaden the base from which such programs may be selected by network 
corporations for their schedules." 

~UJ It was stated that these developments together have the following 
results as to network programs: (a) concentration of economic, pro- 
prietary and creative control of program production and procurement 
in the networks; (2) concentration of residual rights in the networks; 
and (3) limiting the network-program market available to producers to 
the three network buyers, thus restricting the profitability of inde- 
pendent producer operations -- in sum, to centralize control of what 
ie available to the American public and hamper the competitive 
development of "diverse and antagonistic sources." 
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11. The 1965 Notice also referred to the concept that 
6trict adherence to principles of free competition might perhaps 
indicate that the networks should be barred entirely from the 
production and ownership of TV programs. It was stated that it 
did not appear that the public interest in a nationwide service 
would be furthered by eliminating the networks entirely from the 
production and procurement process; but, on the other hand, per- 
mitting existing network dominance to continue would likewise 
injure the public interest and act as a stricture on the "larger 

and more effective" use of television channels in' the public interest. 

12. The 1970 decision in Pocket 12702 . After the 1965 
Notice of Proposed Rule Making, comments were filed until raid-1966, 
those of Westinghouse renewing the "Westinghouse proposal" which had 
not been adopted in the option-time decision. In September 1968, 
oral argument in the proceeding was ordered, specifically inviting 
comment on the Westinghouse proposal and also permitting parties to 
submit current data. Oral argument was finally held in July 1969; 
in May 1970 the Commission issues its decision (In the Matter of 
Amendment of Part 73 of the Commission's Rules and Rerulations with 
Respect to Competition and Responsibility in Network Television 
Proaricas t inn (Docket 127S2) , 23 PCC 2d 382). 

13. In this decision, the Commission adopted the"syndi- 
cation" and "financial interest" rules substantially as proposed in 
1965 (new Section 73 . 658 ( j ) ) , and, instead of the proposed "50-50" 
rule, the Westinghouse proposal to limit the amount of permissible 
network prime-time programming each evening. With respect to the 
"50-50" proposal, it was stated (par. 4 of the decision) that the 
Commission was not persuaded that it was unworkable or would have 
adverse consequences (as various parties had urged), but rather 
that it would achieve the desired purpose without untoward side 
effects. However, we also noted ABC's contention that it would 

be harmed by the proposal vis-a-vis the other two networks (since 
advertisers had in the past tried to use other networks because of 
their more complete U.S. coverage), and that the Westinghouse pro- 
posal would be a more direct way of opening up time outside the 
network "funnel" for non-network sources. Accordingly, the latter 
was adopted, the "50-50" proposal being held in abeyance for the 
time being to see if the other approach would achieve the intended 
purpose. 

14. The decision 6et forth "reasonably simple and ... 
quite compelling" facts and considerations leading to adoption of 
the rules mentioned. These included: (1) the great importance of 
the national networks in U.S. television, in terms of the percentage 
of stations which are affiliated and the small amount of non-network 
programs presented during evening hours (most of it 'off-network ), 
the decrease (1958-1968) of first-run syndicated evening programming 

and the increase in "off-network", on independent and affiliated 
stations alike; (2) the virtual disappearance of advertisers 
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themselves as customers for programs, meaning that all would-be 
program suppliers have to deal with three customers, and all -- 
even well-established suppliers and the "major" film producers — 
have had to give up subsidiary interests in their programs. to the 
networks (in 1968, the amount of "independently provided" programs 
in evening network schedales had declined to 3.37., from 6.97. in 
1964); (3) the fact that a healthy syndication industry requires 
an adequate basis of stations to use its product, but it faces the 
insurmountable advantage" which the networks have in dealing with 
their affiliates, with semi-permanent affiliation relationships 
and a much simpler distribution process -- an advantage "inherent 
in the distribution process and not in the product"; (4) Changes 
in advertising and marketing techniques, so that, instead of former 
individual or alternate sponsorship, 90% of evening network 
time is sold on a "participating" basis with advertisers simply 
buying commercial minutes or ha 1 f -minutes in various programs; 

(5) network control of the production process "from idea through 
exhibition", which applies to network programs and, through the 
use of "off-network" material, the bulk of non-network material 

as well; (6) use of thi6 control to achieve large circulation 

and therefore get advertisers interested in "low cost per thousand" 
figures -- at the expense of program diversity (which, to the ex- 
tent -it is present with books, plays and motion pictures, is simply 
impossible in the network system); and (7) greatly increased net- 
work activity in the non-network distribution of programs (syndi- 
cation) or profit shares therein, with a close relationship between 
the programs selected for network exhibition and those in which the 
networks acquired these and similar interests. See decision 
pars. 6-20, 23 FCC 2d 385-393. 

15. The total situation was described as unhealthy in 
several respects, with complete arid excessive control in che networks, 
working against the .diversity of approach which would likely prevail if 
producers could develop shows 'for both network and syndicated distri- 
bution; and with independent producers unable to get access to large 
evening audiences for first-run syndicated material and hence unable 
to develop programs for use by new UHF and other independent stations. 
Therefore, the public interest requires a "limitation on network 
control and an increase in the opportunity for the development of 
truly independent sources of prime time programming" by opening up 
a half-hour of prime time each night. This could not be permitted 
to be filled with off-network material; "to permit this would destroy 
the essential purpose of the rule to open the market to first-run 
syndicated programming". The 6ame was true of the use of feature film. 
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The Commission expressed the view that this 'West action" would 
provide an impetus to the develcp-ent of independent program sources, 
and thus an increased supply of programs, for lr.cependent as well as* 
affiliated stations (thus ber.efitting LI IF ) , as well as increased local 
programing. It was stated that it nay be hoped that diversity of 
progran ideas would increase also. As to the reasons advanced in 
the 1963 option tine derision for not adopting the Westinghouse pro- 
posal, it was stated that the record since shows that the prohibition 
of that practice has not improved the network-control problem, so 
that the Westinghouse proposal is appropriate for adoption now even 
though the Commission did not do so before. See pars. 21-23 of 
decision, 23 FCC 2d 394-396. 

. 16. With respect to the argument of a number of parties 
that the rule would simply not result in programming from non-network 
sources comparable in character „o that of the networks which it 
would replace, it was stated that wnile there was a conflict in the 
record, the Commission found no compelling reason why such programming 
should not be forthcoming from independent producers. With respect 
to arguments concerning the very high production costs of such mater- 
ial, it was stated that advertisers may be expected to pay what they 
have to in order to reach such large prime-tine audiences; and that, 
while this question cannot be determined with absolute certainty 
in the acsence of operating experience, the chance of success is 
sufficiently great that the opportunity should be made available to 
independent; production. If the rule fails to achieve its purpose, 
it can readily be changed or rescinded. ’ (Par. 24, 23 FCC 2d 396-297). 

17. It was emphasized that the Commission did not intend 
to "carve out a competition-free enclave for syndicators", nor to 
smooth their path ncr promote the production of any particular tvpe 
of program. "The types and cost levels of programs which will develop 
from opening up evening time must be the result of the competition 
which will develop among present and potential producers." In other 
words, the objective is "to provide opportunity -- now lacking in 
television -- for the competitive development of alternate sources 
of television programs so that licensees can exercise something mere 
than a nominal cr.cice in selecting the programs they present" ... and 
"to rake available an hour of top-rated evening tire for competition 
among present and potential non-netvert program sources seeking the 
custom and favor of broadcasters and advertisers so that the public 
interest in diverse broadcasting service ray be promoted". See 
pars. ..4-26, z3 FCC 2d 39o-397. At the end of the decision (par. 37), 
in connection chiefly with the use of "independently provided" 
programs in network schedules, the Commission also stated that 
"Diversity or programs and developr.ent of diverse and antagonistic 
sources of program service are essential to the broadcast licensee's 
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s , s: r s.«i!s t “ ,trustee ' £or the ^ biic *• *• ■*•»«*« 

18. Chairman Burch issued a dissenting statement to this 
decision, joined in by one other Commissioner. His chief point was 

fldoDt ^ WfcVe f lau ^ able motives of those Commissioners voting to 
adopt the rule, the economics of the situation simply preclude the 

Dortion' nf C °- co ^ arable non-network programming for the "cleared" 

P prime-time. Unlike the networks, independent suppliers 

cannot count on selling" most of the top 50 markets, and the 
fractionated top 50 market" simply will not sustain quality 
programming effort, in view of the very high present costs of 
program production. He also predicted little diversity, with more 
game shows and light entertainment, following "tried and true" lines 
ith the economics of the situation likely to dictate programming 
produced with reduced resources. As he saw it, harm would come to 
the public in the major markets, through loss of high-quality net- 
vork programs without any real chance of replacement, to smaU- 
•arket stations and viewers because these markets can even less 
support expensive program efforts, and to independent stations 
(particuiariy UhF) because they will have to compete with VHF af- 
filiates for non-network material to fill the vacated portions of 
prime time. He favored reliance on the promotion of other forms 
of television, such as subscription TV and cable, as the most 

IIZIVh* £ ,pr ? fleh . to the "diversity" question. Along with Commis- 
loner H. hbx Lee in a concurring statement, Chairman Burch also 
expressed dissatisfaction with the failure to afford a wider exemp- 

Il-o e.lT'Tj ^• ne '? and broadcasts . Cmmissloner Lae 

. said in his statement that if the networks actually cut back 
leir prime-time schedules "across the board" to three hours a night -- 
as they said they would and latar did - this would ba daUnitaly 
contrary to the public interest and the Commission should consider 
remedial action. See 23 FCC 2d 411-16, 428-29. 6/ CC 


5/ In summarizing this daolslon, nnd tha latar daolston on raaonsidar- 

diKCMcilnn 611 A , Ug . USt 7 * 1970 > discussed below, we have not included the 
interest" Particularly to tne 'syndication" and "financial 

iluded^ h/ n ' I 3 ” n0t involved f,ere * We have also not in- 

pLuiApptLifu, dUCU,tl ° n th ‘ S Pro- 

* “ ls ° “ ad 8 c °' ,cucrlnt statc " ent - 
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19. The August 1970 decision on reconsideration . Nunerous 
parties sought reconsideration of the Hay 1970 decision in Docket 12782; 
these were disposed of in a Memorandum Opinion and Order issued Au- 
gust 7, 1970, generally affirming the rule (25 FCC 2d 318). As to 
the basic substance of the prime-time access rule, thi- decision 
dealt chiefly with two lines of argument: (1) the character of the 
programming which would result, and (2) the possible impact on small- 
market affiliated stations if the networks cut back their prime-time 
programming throughout the country to 3 hours a night, as they did. 

As to the first, the decision noted that this was the subject of 
conflicting predictions in the record (as noted pbove) , and that a 
number of independent producers had come forward since the May 
decision, expressing hopes and plans for the production of prime- 
time material. The same conclusion reached before was affirmed. 

See 25 FCC 2d 325-326. One aspect of the matter noted was the 
benefit from the rule to local and regional advertisers. w h° again 
have opportunity to buy time in, or even sponsor completely, syndi- 
cated prime-time programs, whereas they cannot afford to participate 
in national network programs. As to the small -market impact, the 
decision analyzed in some detail the potential costs and revenues 
to these stations if the networks reduced their schedules. It was 
concluded that the only small-market stations which might be seriously 
affected are the 58 with annual revenues of less than $1,000,000, 
of which 33 reported losses in 1969. These might lose income in 
amounts ranging from zero to about $44,000 a year. The decision 
concluded that this should not be enough to cause the demise of any 
of these stations, though it could affect their local and other non- 
network programming; and that, in view of the small amount of the 
nation serv-d by these stations (37. for the 58 stations, 1*7. by the 
33 stations), "we consider the disadvantage occasioned these few 
stations to be outweighed by the public interest benefits in a more 
diverse and competitive broadcast market. (25 FCC < d 329) 

20. One other aspect of this matter noted was the high degree 
of dependence which these station licensees appear to have on the 
networks, if a half-hour reduction in network schedules causes them 
such concern. It was stated (25 FCC 2d 329-330): 

This confirms our conclusion that our television 
broadcast structure is over-centralized and poses a 
serious question as to whether the basic concept of 
a competitive, locally responsible television struc- 
ture as envisioned bv Congress and this Commission 
is being implemented. One principal objective of 
our Prime Time Access Rule is to lessen the degree 
of network domination of station operation. The 
stations in effect are pleading this domination as 
an element esaentini- to their economic viability. 
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If, as many licensees say in their letters and 
petitions, affiliates at present are so dependent 
on national networks that their economic viability 
and their ability to serve the public interest 
turn on whether they continue to receive revenues 
from an additional half-hour of network program- 
roing, they clearly are. not in a position to 
exercise the appropriate freedom of choice and 
the responsibility for television service which 
are essential to the proper discharge of their 
broadcast trusteeships .^footnote 26 omitted^ 

The present degree of network dominance of 
television broadcasting, now so graphically 
confirmed by the letters and petitions filed 
on reconsideration herein, emphasizes the need 
for Commission action to improve the situation, 
and to seek to reestablish licensee individuality 
and responsibility as operable factors in tele- 
vision broadcasting. TJ 

' 21 • 11 fi f f ~ 11 0 1 MilT 1 ' and "f eature fi lm" restrictio ns in the rule. 

Section 73 658 (1.) (2) of the rule contains restrictions on the programing 
which top-50 market affiliated stations nay use to fill the time from 
which network programs are excluded: "off-network" programs or "feature 
films . As noted in paragraph 15 above, these were adopted along with 
the basic three-hour limitation, in order to preserve the 'cleared'' 
time for access by non-network sources of first run syndicated pro- 
gramming. 8/ As originally adopted in May 1970, the restriction ran 
against off-network syndicated series programs" and "feature films 
previously broadcast in the market." These were both modified in the 
/ugust 1970 decision on recons irierut ion mentioned above, to read in 
terms of "off-network programs" (without any exception thereto) and 
feature films which w. thin two years have been previously broadcast 
by a station in the market." The becond change was designed to meet 
the arguments of some parties that it is difficult or impossible to 
tell, as a practical matter, whether a given feature film may have 
been run in the distant past by another station in the market; 

2/ Chairman Burch dissented to this decision as he had to the May 1970 
decision, emphasizing the likelihood of Injury to these small -market 
affiliated stations. See 25 KCC 2d 327-3. 

_fi/ These restrictions were not part of the original "Westinehouse 
proposal". In opposing petitions for reconsideration filed in June 1970, 
Westinghouse took the position that these restrictions are not absolutely 
necessary to the operation of the rule in the public interest. It 
suggested as possible alternative approaches either a policy statement 
to the effect that the Commission hopes stations will fill the "cleared" 
time with new material, or limiting the "of f-netw:»rk" restriction to 
only the half-hour of time wiiich actually represents a cutback in 
network programming (7:30 - 8 p.tn. E.T.). 
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accordingly, the previous showing which serves as a bar is only one 
within the last two ;.ears. See 23 FCC 2d 334. At the sare tine, 
the effective date of these restrictions was moved back to October 1, 
1972, a year after the October 1, 1971 effective date of the basic 
three-hour limitation on network programs, in order to permit sta- 
tions to use during primp time, for a year, the off-network programs 
and feature files already contracted for. 

22. These restrictions, particularly that concerning 
"feature file", have been the subject of two Commission public notices 
since the rule went into effect, issued in April and November 1972 
(FCC 72*305 and FCC 72-1032 respectively). In these, it was ruled 
that: (1) the "of f -network" restriction applies to "special" programs 
run cn a network though not on a regular basis, but dees net applv 

to xaterial which is a continuation cf a network series but which 
itself has not been shown on a network; (2) these restrictions dc 
not apply to independent stations; (3) the "feature film" two-year 
restriction does apply to the station in the market which showed 
the fila the previous time; (A) pending consideration in the general 
rule-making proceeding, the Commission will r.ot take action against 
licensees which construe "feature films" as including and applying 
to movies previously shown on a network (which nay thus be shown in 
"cleared" prime time two years after their previous network showing, 
whereas, if these were regarded as "off-network" programs, they 
would be barred permanently from use during "cleared" prime tir.e). 

23. Network rev? and public affairs rro-ra-s . Sec- 
tion 73.653 (k) (2) of the rule, as adopted in Kay 1970 and affirmed 
in August 1970, contains an exemption fer network programs which 
are "special news programs dealing with fasc-'treaV.ir.g news events, 
cn-the-spor coverage of news events and political broadcasts 

by legally qualified candidates for public office." This area 
gave concern tc seme Commissioners, as tc whether a breader 
exemption shculd rot be adopted, to encourage presentation cf 
this important kind of material. Since the rule became effective 
in October 1971, there has been in effect a waiver, sought chiefly 
by CSS, under which there is also an exclusion of "one-time" net- 
work news and public affairs programs, those not tart cf a regular 
series, even though they are net "on the spot coverage", etc. sc 
as to fall under the exception. See 32 FCC 2d 55 (October o , 1371), 

37 FCC 2d 570 (October 11.1972), and - 1 FC1 Id 615 (August 2?,i9'3). 

One of the issues in the present proceeding is what approach in this 
area should be adopted tor the future. 
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with U the C r a i ffl h rS Ciatcrlal * Ic was recognized that they could conply 
with the rule by presenting first a half-hour of local news then P * 

the network news before prime time fat 6 "TO f T N j »-k ' . 

ha 1 f-hnnr of |„„1 H “ time tat b.JU E.T.), and then another 

half hour of local news at 7; but there seemed no reason to force 
stations arbitrarily to this "bracketing" format, so that they 

cond M PC ^ i tC ? t0 preSent tb * network news at 7 under these 

three^hours of not itS countln 8 gainst the permissible 

at iscue ln network Pr^e-time programming. This matter is also 
ac lSwue in the present proceeding. 

. 25, Ot her developments af frr Aunust 1170. Other h»«„i 

ments since August 1170 should be noted: develop 

^ J udicial af fl nmnc c The rule received judicial 

442 ^2^470 fcV^! 971 ^ ^ Television. Inc, y. F CC . 

» , . ^ * Tlius, the basic prime time access rule (which 

«« *«• October 1 97 b , so™ five to h. 

fcE.'Et.:.? TiV »: and feat,,re fllB " «« 

. Network schedules under the ru le. As they had 

indicated^ they would, the networks cut back their prime-time P ro- 
g timing across the board" to three hours a night when the rule 
became effective in October 1971. The rule does not specify any 
particular hour of prime time which is to be "cleared" of network 
programs, but in practice it has generally been the first hour 

March 12 m ‘l97?' t' 6 " ? P,m * C,T ’ a " d M ‘ T * In a letter of 
12, 1971, to the three networks, the Commission noted that 

' h ?\ wer8 aPP ar cntly 4 < onsidering either 7:30 - 10:30 or 8 - 11 p m 

(E.T.) as the network portion of prime time, and expressed a pref- 

irdi'c*: h r l V. 17,15 WaS based on '-* iat Individual stations had 
indicated as to their plans for carrying non-network material, and 

also other considerations such as the impact on the Central zona 
from an earlier hour (7:30 E.T. would be 6:30 C.T.). In the first 
year under the rule — September 1971 - September 1972 — the networks' 
schedules were somewhat irregular, in light of waivers granted to NBC 
and ABC discussed below. Since then, the hours have been much more 
regular: 8-11 p.m. E.T. for all networks Monday-Saturday and, on 
Sunday 7:30 - 10:30 p.m. E.T. for all networks this year and for CBS 
and ALC IujL year (for AtC on Sunday in 1972-73 the hours were 8-11). 

(c ) Waivers looking towa rd a "21 hours a week " 
standard . In February and March 1971, the Commission granted 
waivers of the rule to NBC and ABC, respectively, to continue to 
program 3-1/2 hours during prime time on one evening, provided 

ek 
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. * -V. it * affiliates cut back on another evening. See 27 FCC 

S\5 ar.d 905. The KBC request was to continue 

KBc’ cut 'back I . 

to CM 'Z: IceordlncTvto 2-l/2 Lours on Friday, and ABC cut back 
first* 1 on ^^uould beC.^transi t ional" W y car ° under 

l^uL’anyhVwUl, “ t P ^St°S»C ,, S wS^M 1 

during ■■cleared" prime time * *£‘ £«) U vle * of the fact that 
““ SSl; f Uar P Icd^u^.Scr-bc involved, and the 
Importance^ caking price ti.e available to “ 

a regular basts Thus. *iU*. i^LT. night" 

6ome exten to do so for the future as far as 

standard for 1971 72, it latter approach has generally also 

network scheduling is concerned .^Thc permlssion 

been taken with network material during prime time on one 

to exceed three hours of net from ano ther night) and 

evening each week (using a dela>.o in a few cases 

request to "cake up" some of the network programming later, such 
waiver has been granted 

Mi other waivers. Numerous waiver requests have been made, 

\ a ^ — — — • M3 waivers to accommodate 

and usually granted, in some o ,e telecast as scheduled on the 

possible sports "runovers". where the »!«•« as sc^^^ ^ 

network should be over be ore p ^ ^ deUys might cause It to 

starting at 3 45 . “* l, (2) specia i events including evening 
run over into pr. ie time, 5 ' K , nr « c Arademv Awards and 

sports events and .1.. ™ “ EeLftaEfcSuS through- 

cases if the scneduie corapw- the country . 

see’ tr 33 FCC^d 743)!(3) 1 other waivers to take into account the 
particular problems of the hour to be used 

--EnFS .‘n.wssrs. 1 ' 

Z\£ l Z°'l;V fivers of the 

the role to permit station. to lndependent , y pr „ d „ccd and 

^tt'on^. without u counting toward the pcrmissib.e three hours 

V "Foot uote 35" of Che £Ti W° decision (23 FCC 2d 395) Indicated 
That waivers would be granted under thes«£ ^ircumstan . 
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of network and off-network material. Waiver was granted ir. three 
such cases (involving the Wild Kingdo m. National Gr-ocra-.h le arid 
Six Wives of H.nry V’lT I program) and denied for the I. ?;, sic- prcsjram. 

See 33 FCC 2d 383, 35 FCC 2d 756 and 773, and 37 FCC 2d 933. This 
has been one of the most controversial areas which has arisen in 
application of the rule . IQ/ 

B. Brief description of raterial filed in Po cVr 1 1 *622 

26. Forty initial comments , totalling slightly over 
1,200 pages, were filed ir. response to the Notice of Inquiry and 
of Proposed Rule Making herein. By over-all number, the majority, 

24, expressed opposition to the prime rime access rule and urged 
its repeal. These included the comments of CBS and NBC (later NBC 
changed its position at the oral argument); five "major’ film produc- 
tion companies (MCA, Inc., Warner Brothers and Screen Gems Division 
of Columbia Pictures Ccrp., all filing lengthy comments, and shorter 
comments from Twentieth Century-Fcx and I aramount) ,A3C: and CBS adfiJiiie 
groups, two smaller producers or syndicators (*jM Production and Vrather 
Corporation), comments filed Jointly by Screen Actors Guild a-<d three 
other Hollywood labor or professional grouns, IG comments free o hor 
station licensees (including 1 1> licensee interests totalling 28 
stations, all of then affiliated and *7 in the ton 50 markets) 11/ 
and two from smaller Hollywood interests’. Fourteen cor-.-.enrs sup- 
ported the rule, including those of AdC, the National Association 
of Independent Television Producers (NA1TP) , the Association of 
Independent TV Stations, Inc. (INTV) , Metromedia, Inc. and 
West inghouse Broadcasting Company, Inc. (both of thorn large 
multiple owners as well as TV program suppliers), three other 
producers or syndicators, five other station licensees (totalling 6 
stations including 5 top SC-market affiliates, two affiliates 
in smaller markets, and one large-market independent U11F) , and 
the American Civil Liberties Union. Two parties rook no basic 

10 / Mention should also be made of the denial of waiver to ABC to 
present 3—1/2 hours of Su mm er Olympic covetu^e or. 10 week nignts in 
August and September , which aroused considerable opposition. See 
35 FCC 2d 340 and 765. 

11/ Of the large multiple TV owners ether than the networks filing 
comments herein (those with more than two stations!, West inghouse , 

Metromedia and General Electric Broadcasting Co. (GEbCO) supported 
the rule; Corinthian and Newhouse opposed it. At the oral argument, 

representatives of two other groups (Post-Sewsweek and The Outlet Co.) » 

and ot one station owned by a third (Wor/etco) expressed general sup- 
port for the rule, although some urged charges such as abolishing the 
of I -network' restriction. The term "licensee" as used ir. this summary 
counts as one licensee -- two or more subsidiary companies of a common 
parent . 
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position as to the rule although they sought nod if ications of it: The 
Wolper Organization, Inc., a well-known producer of documentary programs 12/, 
and the licensee of Station VHTN-TV, Huntington, W.Va. The commenting 
parties are listed in Appendix B hereto. 

27. Fifteen formal reply comments were filed, 12 by parties 
filing previously (6 proponents of the rule, 5 opponents and Wolper), 
and three by parties participating for the first time. The latter 
included comments by two producers of "documentary" material supporting 
the Wolper position, and joint comments from MGM and United Artists 
taking no basic position as to the rule but urging considerable relax- 
ation of the "feature film" restriction. 

28. At the oral argument, the parties who had filed comments 
early in the year took essentially the same positions as before, except 
for NBC (see par. 33 below). Of some 16 parties basically new at 

this stage, 8 supported the rule at least in its basic element, the limi- 
tation on network programing (3 licensees; Worldvision Enterprises, Inc. , 
a syndicator; Viacom Internaticnal , Inc., a producer for networks and 
syndicator; Action for Children's Television; National Citizens Committee 
for Broadcasting; and Adam Young, Inc., a national representative). 

Seven opposed the rule: National Committee of Independent Television 
Producers (a newly formed group of producers who work mostly with the 
networks); National Conference of Motion Picture and Television Unions 
(along with other union groups who had previously filed); Hughes 
Sports Network, Inc. (suggesting as more beneficial a "forced pre- 
emption" rule); Tomorrow Television, Inc., a producer for the networks 
and syndicator; and individuals Cleveland Araory (TV critic), Bernard 
Gifford (New York City-Rand Institute, though appearing for himself) 
and Clarence Jone* - , publisher of the New York City Black periodical 
Amsterdam News . One party, Robert R. Nathan Associates, Inc., took no 
basic position. Viacom, Worldvision and the National Committee of 
Independent Television Producers also filed comments in June 1973. 


! 


■ 12 / Wolper urges either an exemption from the rule for network programs 

of "educational value" (documentaries, etc., such as those made by Wolper) 
i independently produced, or, if the rule is repealed, adoption of a rule 

I ' requiring the networks to present a certain amount of such material. 

See Section 111, below. 

1 

■ 
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II Main lines 


the off 


ne s of argument afial nst_and_fqr the basic rule and concernine 
-network and fe ature film" restrictions . “■ 


29. 

arguments agai 
network" and"f 
the rule, whic 
columns. The 
for the rule a 
charges which 
and these are 
herein, which 


In the next several pages there are summarized the basic 
nst and for the basic rule, and then concerning the "off- 
earure film restrictions. Die arguments against and for 
h are often in direct conflict, are set forth in parallel 
arguments against are set forth first because the arguments 
re, in substantial part, responses to criticisms and 
have been made against the rule since before its adoption: 
better understood in light of the opposing comments filed 
repeat and expand the same lines of opposition to the rule. 

30. In the following discussion of principal arguments onlv 
enough tactual data Is set tort', to Indicate .hat the arguments r^Uv 
are about. More detailed factual data and specitlc arg„»“"ts are con- 

“ d D to lhls ,<eport “ nd 0rd "’ “> i» 

ttted: T ”-t h ”°“ sxzr? 

Columhia^Pl & ^ InC '’ Warner Brothers and Screen Gems Division of 
it d ^ lir es and Peninsula broadcasting Corporation (WVEC-TV 

•t " ; 1 : v f rginla, ; and. among the proponents of the basic ’ 

(NAITIM 1 a \ T' c a “° n ° f Inde Pendent Television Producers , Inc . 

( J ), Association of Independent Stations, Inc. (INTV), ABC, 

inM H Cdla ’ and ^estinghouse. Shorter comments referred to herein 
inch.de among the opponents the joint comments of Screen Actors Guild 

et al" r or ^ P rofessloaa l groups (herein "SAC 

aLe -ted ff f } Bentlo,, * id Particularly in connection with 
th n d fUC f f ttlfc rule ° n U - S> P ro 8 ram production; and, among 
the pi oponents , GEBCO, the American Civil Liberties Union (ACLU) 

Not K C r arly t0 " 8ame Sh ° W8,,) Cot ' ds °n-Todman Productions. 

Not all of the parties on either side make all of the arguments 

entioned, for example, among the opponents, the "majors" urge that 
the rule has worked to increase, rather than diminish, network 

eve, Jna ?n L ': n P °J nL " atUrally n0t ur 8 ed b y any of the networks. How- 
on elci f!i 1, the arguments made by parties in various categories 

together L?™ sl **lar so that they can be dealt with 

mater al* f alS ° made t0 si 8 ni ^’cant oral argument 
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32. A. OUTLINE OF ARGUMENTS AGAINST AND FOR THE RULE . 

AGAINST FOR 

1 . The R ule as a "restraint" on licensee freedom in programming 
and on free speech and expression. 


(a) The rule is an imnroDer re- 
straint on licensee freedom In oroeram- 
ing and on freedom of speech and ex- 
pression, contrary to tne regula- 
tory scheme set up In the Commun- 
ications Act and to the Constitution. 


(a) The restraint involved is minimal 
(since it applies only to one hour 
a day on certain stations and thus 
does not really preclude any pro- 
gram) and is necessary to reduce 
inordinate network control and 
open up valuable time to inde- 
pendent sources of new material. 

Its propriety has been affirmed 
beyond argument in the Mount 
Mansfield decision; and, in any 
event, the present proceeding is 
a narrow one, to look at the 
operation of the rule in light of 
its stated objectives, and is no place 
for such philosophical arguments 
or "ponderous debate on established 
first principles". NAITP claims 
that f v rule cannot be abandoned 
for reasons not related to its 
stated objectives such as philosoph- 
ical arguments of this sort. 


2. Whether the rule has had an adequate test at this point.. 


(a) The rule has had an adequate 
Lest and there is no reason to believe 
that results under it in the future 
would be better than the poor 
showing so far, considering: 

(1) the fact that while off-network 
material could be used in 1971-72, 
in fact it filled only 22.6% of 
access time, so that there lias been 
a two-year test; (2) the pattern — 
extensive use of game shows (often 
"stripped"), other network-spawned 
material, and foreign productions, 
with only a small increase in local 
programs — has been set, and in 
fact was more pronounced in 1972-73 
than the previous year (less local, 
more game shows); (3) the alleged 
"uncertainty", was not really a 
factor; it did not deter Westinghouse 


(a) The rule cannot conceivably be 
viewed as having had an adeauate test at 
this point .because of(l) basic uncertainty 
as to whether there would be a rule at 
all until May 1971 (the Mount Mansfield 
decision), which left Westinghouse, 
Metromedia, etc. only 5 months to 
produce material for the first year; 

(2) continuing uncertainty at to the 
future, in view of talk of repeal by the 
Commission and others, and repeated 
Commission"waivers" (permitting off- 
network material the first year, 
letting ABC and NBC juggle their sched- 
ules the first year, waivers for "off- 
network" programs such as Wild Kingdom , 
etc.), which inhibits producers from 
trying expensive or "innovative" pro- 
grams and stations from trying to 
develop new program audiences rather 
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2. Whether the rule has had an adequate test at this point continued 


AGAINST 

and Metromedia in 1971 but their 
efforts were total failure; (4) the 
traditional station preference for 
"tried and true" material (plus 
inexpensive foreign product); 

(5) Reliance cannot be placed on 
statements of producers as to their 
plans, since experience shows these 
do not materialize; (6) rather, the 
programing on the proponents' 
stations (ABC et al, using stripped 
game shows, etc.) shows wliat is to 
be expected. 


FOR 

than ahort-run maximum profit from 
game shows and similar fare; (4) the 
traditional preference for the "tried 
and true", which can be overcome 
•>nly with time (u.g., in the 1940’s, 
the great majorrev of successful TV 
shows were adaptions of radio shows); 
(5) uncertainty at first, and even 
now, as to which rirt cf t) time 
would be "access time" and at 
audience the producers should aim. 

It is claimed that, certainly, as 
to study of the role's operation 
beyond its stated objectives — 
where It has worked reasonably 
well -- this proceeding is premature. 


3 . _nie_£harac^t. or_of__t he access-period pr o gramming which ha s r ■ su ited . 13 / 


The character of access-period pro- 
graming on the top-50-market 
affiliated stations is inferior to 
the programing previously presented, 
in diversity and in quality by any 
test-comparative production costs, 
audience acceptance (ratings), and 
critical acclaim, or lack of it. 

In particular: 

(a) Greatly increased use 
of game shows (up fourfold from 1970 
to 1972, from about 8% to about 32% 
of access-period half-hours on these 
stations; and still higher in 1973-74 
as showTi in Appendix C') • 


Generally, these areas, carticu: *r!y 
'quality", are not apprrr.* - ! .c? i or 
Commission consideration, which rake? 
the Commission a censor cr "p.rtiont* !. 
program director", imposing 
national ratiier than locally attune- 
standards In a tyranny vor c then 
the networks' . 14/ me rule is act 
properly chargeable with shortcomings 
not its fault, such as "wrong" pro- 
graming decisions by the stations or 
the network cutback outside ot the 
top 50 markets; and the Commission 
should adhere to its position, in 
the decision adopting the rule, that 
it is not designed to promote any 
particular type or o.ost-tcvel of 
programing. Moreover, the rule has 

2.3/ 31u- term access period where used herein generally means that portion of 
pi ime t itr,e cleared' of network and oft -network programs in practice under 
the rule. As used by the major film producers in their "Joint Appendix" inti 
later filings, it means the hours so cleared in 1972-73, which were 7-8 p.w.E.T. 
and I’.T. (b p.m. C.’l. and M.T.) Monday through Saturday, and for ABC affiliates 
on Sunday; and, on Sunday for CBS and NBC affiliates, 7-7:30 and 10:30-11 p.m. 
This year, ABC also follows that schedule on Sunday. 

14/ The argument in the text is largely that of NA1TP, a narrow view of the 
proceeding not shared by all the proponents. ABC mentions three arguments 
advanced against the rule — impact on small-market stations, a! ! _. »d audience 
decline and dearth, of "quality" programs — and states that "Air hough tl >se 
three criticisms of the Rule are worth, of serious Commission oour iderat ion 
...to whatever extent valid, they seem on the facts presented an acceptable 
price to achieve the objectives which the Commission iound to require adoption 
of the rule. ' ^ 
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3. The character of the access-period programing continued — 


AGAINST 

(b) Greatly increased use 
of "strip" programing, that presented 
5 (or sometimes 6) nights a week, 
usually game shows (see Appendix C; 
actually, the number of "strips" is 
about the same as in 1970 for the 7- 
7:30 p.m. E.T. period, but much 
greater for the 7:30-8 p.m. segment). 

(c) Nearly a l l U.S. material 
is "network derived ", either continu- 
ations of U.S. network series such as 
Lawrence Welfy and Hee Haw or game shows 
such as To Tell the Truth , or "sixth 
episodes" of current stripped network 
daytime game shows such as H ollywood 
Squar es , or material more generally 
derived from former network shows. 

(d) Greatly increased use of 
foreign-produced material , for example 
75% of access-period dramatic programs 
(in terms of time devoted to them in 
1972) were produced abroad, compared 
to virtually none in 1970. This per- 
centage is even higher in 1973, with 
the demise of the U.S. Dr .Kildare 
program. Usually these shows are 
"off-foreign network", and can be 
sold here cheaply. 

(e) Less diversity t hrough a 
larger amount of time being devoted to 
a smaller number of programs . In 1970, 
the 23 network shows, wholly or partly 
during the access period, took 74% of 
entertainment time, whereas in 1972 
the 25 top syndicated programs took 
more than 86%, five of them over 40%. 
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certainly not had an adequate test 
in these respects, and such inquiry 
improperly focuSes on only one hour 
of the day, excluding all other 
time. Moreover, "quality" is a sub- 
jective matter and it would be 
impossible to find suitable objective 
standards to measure it. Cost is not 
appropriate; it is not closety related 
to quality or appeal, and this would 
penalize cost-effective producers 
in favor of less efficient entities. 
Audience acceptance is not suitable 
because, even it it showed any sig- 
nificant difference, this would 
emphasize "mass appeal" programs 
while penalizing the showing of 
programs of slightly less mass ap- 
peal but more completely meeting 
the needs and interests of par- 
ticular groups or areas ( Hee Haw 
is sighted as an example). A compari- 
son with network programs is 
inappropriate, since one of the 
ultimate objectives of the rule 
is to provide different programs, 
and it would have to take into 
account numerous network failures 
and a spotty record in programing 
this difficult part of the evening, 
as well as the fact that the networks 
have been in the business for over 
25 years compared to two years. 

More specifically: 

(a) the rule has greatly in- 
creased th e amount of first-rur ir. 
network material shown in priire time : 

ABC lists 58 syndicated programs in 
1972 compared to 26 in 1970, and 
other parties list over 60 in 1972. 

ABC lists increases in numerous 
categories — drama, mystery, adven- 
ture, science fiction, comedy, 
cartoon, musical-variety, "personality" 
and children's — in addition to game 

shows and such programs u s Lawrence 
Welk and Hee Haw (saved from extinc- 
tion when their network runs were 
cancelled and now very popular). 
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The character of the access-period 

(O The small amount of loca l 
programming which has resulted frnT 
— rule. While locally produced 
access-period programming has in- 
creased threefold (from 44 half- 
hours in 1970 to 135 in 1972, and 
145 this year) it still is small 
in amount., less than one half-hour 
per station (some markets have none) 
and less than the time devoted to 
either one of the top two stripped 
game shows. 


(£ ) 7 he lack cf relevance of 

l^es ^erlod syndicated programing , 
which largely game shows and 
oreign product — does net deal to 
a substantial extent with current 
American life and problems, a.id does 
not employ minority-group talent to 
anything like the extent of current 
network productions. According tc 
producer Bud Yorkin, network pro- 
graming is the best way to approach 
minority-group situations and 
problems, citing the extent of 
Black participation and interest 
1° his Sanford and Son program. 


(h) Commission ^ -qulrv into the 
rg-ture of programing in general mrrrc 
is appropriate, just as in renewal 
applications where program type 
classifications are used. 


(i) Extensive use In sm all mar- 
— of (-networ k" stripped aat er- 
— Instead of former network programs. 


t 
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programing continued — 

Dr. Kildare, Bla ck Beauty. I.ansl* . 
George Kirbv Hour and ColHHiPocrc 
It should be noted that none of C h e 

f 1 ?® “ e stiU ^ production, 
though Lassie and perhaps others 

are still shown to some extent in 
access time. Some programs, 6uch 
^ orna n Corwin Presents and Story 
Theatre, were quite innovative even 
though not successful enough to 
continue. The increase in local 
programing is noted, and also pro- 
grams particularly beneficial in 
presenting new minority-group and 
other talent such as George Kirbv . 
or particularly relevant to Amer- 
ican problems such as Black Omnibus . 
Westinghouse asserts that, to an 
increasing extent, stations are 
preempting other prime time (net- 
work programs) to present such 
material. Documentaries, rejected 
b\ networks, have gained exposure. 


(b) Game Shows" , like all tvpes cf 
material, seme are good and some’ not 

so good, but overall they are popular 
and a legitimate form of programing 
featuring "real" people and storir.r 
and as entitled to exposure and 
access as any other kind of pro- 
graming. Moreover, they were a 
feature of network prime time sched- 
ules in the I960 ' s ( Let's Make a Deal 
on ABC as late as the end cf 1970) 
and still are extensively stripped 
on the networks in the daytime. 

(c) " Stripping ", to perhaps 
an excessive extent, is something 
which will pass with time; anyhow, 

..he Commission can move against the 
practice as such if it believes it 
undesirable (by rule or close exam- 
ination at renewal time). 
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The character of the access-period 


E£JL 

programing continued — 


m', The rule — prevented the 

wittrUU ir.cludii'e prcgrans 
^TTir oinority Etoup.. U -1. 
cilott produced in 19/2-73 and 

— offered to the networks 

only 33 teLis.e regular sen - 

•5 „«i««d f ,rtUl 160 

Cere .hvitout et.titpiy- »•««.« 


Vtl L n , 

i i i . f & ifS olid ll^Wb 

dropped from price >ine. 


(d) " Network 
being compared i 
as shown by crit 
numerous failure 
work's new shows 
return in 1972) , 
glorious materia 
in recent years 
ically mixed and 
segnent . 


:ualitv"which is 


s not always so high, 
cal react-icns, 

s (all 7 of one net- 
in 1971 failed to 
and some les6 tr.an 
1 used by networks 
ir. this demograph- 
difficult time- 


rs. Tie epporentsjjs e the ter m 
"network-derived" so broadly as to 
be ne&ningless, s.nce tn 
acteristic of all programing 
the Family spawneu Maude, e «* ) * ,, 

RloTe r the public interest is sene, 
by enabl ing Lavrenc^J^cik and H^e 
Haw to continue even though no 
?~ ge r consistent ,1th the networks 

plans anc ideas. 


( f ) U q=> * * ^ * — r 

nr eater "relevance " on tne basis o 

i^Th-program ^.aractars such as 

a domestic in Maude: richer, tne 
oreater relevance is in progra...- 
presenting new minority-group talent 
fvirkv) especially concern-rig 

I'M- - csas^i^- 

or local material concerning such 

problems and employing 

group members as hosts and taxent. 


1 1 is t idiculous tc C-el°t 


I 


(t) rse of for -l^ rjcateria^ 

is justified as an earl* weapon 
against the entrenched networks, 
in anv event, the networks ha% e 
done sc also (Metromedia lists 
16 network series in tne ieL ; ei ‘ • 
past - ThsJAiLi' 
plus perhaps 3C2 ef t *e i. * 
netwf it prime time devote, tc 
novifcS . 


O) 1 e overall p rime time *s 

looked at. tU preg ramming picture 

is much more diverse, ' .mi 

drama has increased overall • 
as compared to 19-0. 
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3. The character of the access-period programing continued - 


AGAINST 


FOR 

(i) One reason for the limited 
kinds of U.S. -produced material is 
that in general it attar fit a half- 
hour segment. If a i.'l hour were 
available, there 'O’ 3d be wore, drama 
and similar materia.. 


4. Level of comm er cial activity .and 

(a) With 4 to 6 minutes of 
commercials In syndicated programs 
as compared to 3 minutes In net- 
work programs (and a longer station 
break), the rule leads to over- 
commercialization, with the level 
of commercial activity up as match 
as 66*3, in addition to numerous 
product "plugs" in game shows. 

While this may have resulted in 
increased opportunity ! or local 
and other non-national advertisers, 
it has been at the expense of 
turning the access period into 
a "commercial quagmire". 


bene f it to nor -n'iti' nal adve r tisers . 

(a) The rule has significantly 
increased opportunities i.ccal 
and other non -national advertisers 
by giving thin access to valuable 
time for their messages even though 
they do not need, or cannot ei'ord, 
the expensive network system, a 
source of concern cc Gove rn vent 
agencies and Congressional Com- 
mittees in the pvot. ihc bone., it 
accrues both to local advert > vjj s 
getting spots in syndicated and 
locally produced program':, ar.d to 
smaller national advertisers (e.g., 
a furniture company) who can choose 
programs suited to choir needs 
and sponsor then in selected 
markets. Also, while syndicated 
programs may contain more commer- 
cials, this is governed by codes 
of practice, and some licensees 
(e.g., Westinghouse) have net 
raised their commercial level. 

While national advertising in 
prime time was up 23f »n 3 97 .. 
compared to 1970, locil adver- 
tising was up 28%. 


5. Effect on " independent production" 15/ 


(a) While the rule was designed 
to diversify the sources cf prime 
time programs, it has had the oppo- 
site effect, with 43 producers 
represented in the access period 


(a) The rule has had a sharp 
impetus on independent production 
for prime time, with some nt-w 
entities, producers formerly 
working chiefly lor the networks 


U The term "independent producer" has never been precisely defined; one 
suggestion is that it should mean any producer when he is producing for non- 
network distribution, but not when he is producing tor network use. 


7 *! 
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5. Effect on "independent production" continued — 


AGAINST 

in 1972 (syndicated programs) 
compared to 54 in 1970 (total 
of syndicated, off-network and 
network programs), and an even 
greater decline if only U.S. 
producers are counted. There have 
been no new entrants, virtually 
all of the present producers 
having been on television before 
and often with prime time mater- 
ial (Including network "specials" 
and in some cases regular network 
series). There has been a benefit 
chiefly to a 1 ew game-show special- 
ists and importers of foreign product. 

(b) Moreover, other equally 
"independent" producers in the sense 
that they arc not associated with 
networks (including the "majors", 
Tandem Productions, QM, etc.) have 
been seriously hurt by being fore- 
closed from access to a substantial 
portion of prime time, since they 
rely on the network process for 
obtaining exposure for their qual- 
ity product. It is claimed that 
the non-network producers have 
sought and secured not the "right 
to compete" but freedom from 
legitimate competition. 


FOR 

who are now in independent production, 
and other independents expanding their 
activities — developments which will 
increase with time and the certainty 
of the rule's continuance. ABC puts 
the number of first-run syndicated 
producers in prime time in 1972 at 
43, compared to 21 in 1970. The 
same opportunity is there for the 
"majors" and others if they choose 
to enter the field. Producers are 
also benefitted by having much more 
freedom to display creativity in 
ideas and production, rather than 
having to conform to the ideas and 
supervision of 3 network program 
executives. Local programing and 
advertiser-developed programs are also 
said to represent healthy development 
of sources independent of the networks. 


6. Effect on U.S. program production: impact on Hollywood". 


(See Appendix D for de 

(a) By eliminating 12 hours 
(24 half-hours) of network- 
programmed prime time each week, 
the rule has had a vqry serious 
impact on U.S. program production 
activity (particularly in Hollywood) 


ailed facts and arguments) 

(a) This argument is not rele- 
vant; it is not up to the TV industry 
or the Commission to guarantee the 
welfare of Hollywood (the Department 
of Justice indicated a similar view 
in its filing in one of our proceedings). 
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6. Effect on IJ,S. program production; " 

AQAJJiSX 

and employment In It. The grous 
lose ie computed to be in the 
order of $<>0 million total, or 
about $53 milllcn annually tn 
payroll for talent, techni cl «ns , 
etc. (24 half-hour program olott, 
times 24 original episode? each 
year on th«i average, times SI 00 
thousand per epiaed.fi) representing 
16,000 production Jobs. This loss 
Is made up only in nmall part by 
syndicated program production 
because of Its nature, gnu c shows, 
foreign product, etc., and not by 
local activity in most cases, so 
that overall there is a lobe of 
$25 till lion to $30 million. 

Unemployment rates in Hollywood 
ore extremely high, 85V. for Screen 
Actorc Guild members and over 50% 
for some technician uni one, aa a 
result of this and other problems, 
endangering the "pool" oi talent 
and skilled technicians necessary 
for a developing industry. Most 
other countries recognlr.e the need 
to protect their TV Industries, by 
quotas, subsidies, etc.; here, the 
U.S. is doing just the reverse by 
encouraging foreign c.mpetition, 
contrary to the national interest. 

The loss has required shelving 
numerous network programing pro- 
jects which would have been of 
value to minorities and would have 
employed minority-group talent and 
technicians; the same is true with 
respect to situation comedies which 
are of interest, to, and employ, wo- 
men. The quality of access -period 
programs which have recalled is 
extremely poor (see above), and a 
few local successes should not 
obscure this. In sum, the decline 
in employment represents a decline 
in production values and therefore 
in program quality tor the U.S. 
audience, contrary to the public in- 
terest and the national Interest. 


Impact on Hollywood" contlr.ucJ ••- 

m 

(b) Thie argument is essentially 
a myth, if employment all ever the 
U.S,, and not Just, tn Hollywood, is 
considered, for example, the 14 
people added to the staff of AUC'a 
Chicago station to hetsdlc its ex- 
panded early eveuirg .vc program, 

In ganeral, thcr-i t uouud to be 
more employment tror mere than 60 
syndicated programs show:; in the 
access period, combine > with local 
increases, than in '*'• network shows, 
particularly since tr.e i'orr.sr have 
as good, or often :t b-;'.Cer, "riew- 
repeat" ratio. While -t :r<; doubt lens 
sre, and will be., "shifts" in em- 
ployment, for example access-period 
variety shows employing muolcisns 
compared to "network-type" shews 
employing actors, and with resoect 
to various pates of the c uiUry, 
overall there should be a rather 

than a loss. 

(c) The analysis by the unions 
and "majors" Ignores certain realities, 
such as the shift from film to tape 
production (which means AFTRA rather 
than SAG membero as actors) and the 
rising amount of income derived from 
producing TV commercials. 

(<J) Conditions in iiollyv/ood are 
Improving -- unemployment was less in 
1972 than In 1971, the "majors" showed, 
in most cases, better profit nitLures, 
the number oi Hollyvooo movie "si arte" 
was up and toreign "runaway production" 
starts were down, and movie box-oiilce 
receipts increased. 
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6. Effect on U.S. program production; impact on Hollywood” continued - 


against 


FOR 

(e) To the extent that there 
is a problem, it is a complex one 
resulting from a number of factors, 
several of them resulting from 
extremely hi&h production costs 
and obsolescent business practices 
(which some of the majors have 
acted recently to eliminate). ABC 
mentions padded costs and "feather- 
bedding". Some , of the particular 
factors are increased TV re-runs, 
increased network prime-time use 
of made-for-theatre movies, "run- 
away production" and declining 
box office receipts ever since 
the 1940's. 


7 ‘ Effect on "Network Control and Dominance". 


(a) As to the objective of 
lessening network dominance, the 
rule has been definitely counter- 
productive, increasing this rather 
than lessening it. This is because 
the rule creates an artificial 
scarcity of network prime time by 
reducing it one-seventh (3-1/2 
to 3 hours a night), and thus 
increases the network "lock" on 
the remaining three hours. Thus, 
since the three networks are in a 
dominant position both as sellers 
of advertising time (vis-a-vis 
several hundred potential national 
advertisers) and as buyers of 
programing (vis-a-vis more than 
a hundred producers), their con- 
trol in both markets is increased. 
They are able to raise prices to 
advertisers considerably (the 
average price per prime commer- 
cial minute went from $50 thousand 
to $6C thousand in 2-1/2 years) 
and at the same time make little 
or no increases in the prices they 
Pay producers for programs. 


(a) "Network control" is 
obviously reduced by removing an 
hour of prime per night on 150 
stations from the "network funnel" 
through which prime-time material 
would otherwise have to pass. As 
a result, the number of buyers of 
prime-time material has increased 
from 3 to 150, and, often for the 
first time, stations are making 
individual decisions as to prime 
time programing, as envisaged by 
the Communications Act. Having 
alternative potential buyers, 
producers are freed from network 
control, and from having to 
limit their ideas and conform 
the execution of these ideas, to 
what suits the plans and views of 
network program executives at the 
time. 


TT 
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7. Effect on "Network Control and Dominance" continued — 
AGAINST FOR 


Moreover, they are increasing their 
dominance of other time, such as 
weekend late afternoons for sports 
and NBC's late late show, and, out 
of a sense of loyalty, affiliates 
have cut down their preemptions of 
network prime time programs. 

(b) The network companies' 
control over programing Js also 
exercised through their owned 
station purchases of access- 
period material. Since all net- 
work outlets in the top 3 markets 
are network-owned , each network 
also has two other stations in 
major markets so that overall it 
reaches about 23% of the U.S. 
through its owned stations, and 
the five stations usually buy 
syndicated material as a group, 
this means that it is highly 
important, if not indispensable, 
for a program supplier to make a 
deal with one of the network groups 
in order to have an economically 
viable product. Thus "network 
control" is very important even 
as to non-network material. 


(b) "Network dominance" is 
still a serious problem, as indicated, 
for example, by the extent to which 
the amount of station time devoted 

to network programs has increased 
over the last 20 years (in the case 
of NBC , from about 44% of the typ- 
ical broadcast day to about 74%), 
the extent to which it continues 
to increase as the networks expand 
their programing in other parts of 
the day, and circumstances such as 
the election campaign of 1972, when 
the networks were able to, on a 
number of occasions, clear time 
on affiliates during the "access 
period" for political broadcasts, 
rather than preempting their own 
programs during network prime time. 

The rule, in short, is only a small 
weapon in the struggle against this 
tendency, but at least it is some- 
thing, and should clea-ly remain 
as long as the problem exists. 

(c) Moreover, without the rule 
there would b -2 increase in another 
kind of dominance, that of the 
"major" film production companies, 
who among them have more than 50% 
of network prime-time non-sports 
entertainment time in 1973-74, with 
MCA by itself having some 20 7 ,. The 
access period should remain clear 
from the programing of this limited 
number of sources. 
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AGAINST FOR 

8. "Ai dlen c e Acceptance" (ratings) (7:30 - 8:00 ). 


(o' Audience ratings for the 
access period (7:30 - 8:00) were 
considerably ie .s in 1971-72 than 
they were in earlier years when 
network programs were shown then. 
While this was not tiue in 1972-73 
(when ratings were overall back to 
their earliet levels or slightly 
higher), it was still true in a 
few markets and, moreover, there 
was generally a shift in audience 
from network outlets to independent 
stations, harming the former. This 
shift results from the fact that 
the independents may, and do, 
present off-network material during 
this period, and this 6hows the basic 
inferiority of new access-period 
m. carial, less attractive to audi- 
ences than either network or off- 
network programing. 

9 . Effect on Stations . 

(a) All affiliated stations are 
harmed througu the degradation in 
quality of the programing the., are 
able to offer. This is particularly 
true of small-market stations, whose 
limited economic base does not enable 
them to generate enough advertising 
revenue to afford programing of 
reasonably good quality to replace 
the network programs lost. 


(a) After dropping for the 
1971-72 year, ratings during the 
access period have returned to 
their previous levels, or even 
higher. ABC refers also to an 
"audience preference survey" 
(TV-Q) which shows only slight 
differences between access shows 
and following network programs. 


(a) Waile impact on small- 
market stations (and others)was 
one of the strongest arguments 
against the rule in 1970, this has 
simply not materialized. Only one 
station (KROC-TV, Rochester, Minn.) 
specifically claimed economic 
hardship in its comments, and this 
was much too vague to meet the 
Notice's requirements in this 
respect so as to be probative. 
Affiliates in large markets, down 
to about the 75th, are better off 
under the rule, since they can 
keep all of their access-period 
revenues . 
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9. Effect on Stations continued ~ 
AGAINST 

(b) As to economic consequences, 
affiliates in the large markets are 
making more money through getting 
all, rather than 30*, of the reve- 
nues from the access period; but 
these stations have always been 
quite profitable and do not need 
help. Medium-market stations are 
not affected either way, and 
smaller-market stations — both 
those in the lower portion of the 
top 50, and those outside — are 
seriously harmed, since they are 
not highly profitable in any 
event and must pay the cost of 
programing the time themselves, 
with limited revenue return if any. 
Also, some stations have been hurt 
economically through not being 
able to make full use of costly 
feature film packages they have 
purchased. 


10. Effect on the Networks. 


(b) Indepen de nt stations are 
greatly benefittcd, both from the 
impetus to the production of more 
non-network material which they 
can use, and, of more immediat' 
consequence, the fact that during 
these hours they may present 
popular off-network material 
which their competitors cannot, 
giving them an audience advantage. 
This is highly important, such 
stations now getting as much as h 0? 
of their revenues from the 6-8 p.m. 
hour (and are able to use spots 
in the access period to sell 
other time in "packages"). 

Ratings have increased by 1C0!S 
or often more. This i. impor- 
tant to the survival and 
viability of some of these 
stations, and enables independ- 
ents to engage in more extensive 
local efforts (including news 
and public affairs) and to buy 
desirable first-run syndicated 
material for other times. 


(a) The networks had more 
net income in 1972, under the rule, 
than ever before, and should not 
be heard to ccmplain against the 
rule. ABC and the cause of "inter- 
network competition" have j irticu- 
larly ber.ef itted , with ABC having 
achieved approximate parity with 
the other two networks and in 1972 
showing its first profit on network 
operations in 10 years. The re- 
duction in network prime time, and 
the cost of programing it, came at a 
good BC'Mit, since in 1971 cigar- 
ette ad'-, rising was banned fer 
the first time, ar.d generally 
"soft" economic conditions prevailed. 
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AGAINST 

11. Effect of Repeal . 


FOR 


(a)Repeal of the rule would have 
£ disastrous effect, both on indi- 
vidual independent producers who 
have made personal financial commit- 
ments to its success and continuation, 
\ and on the public interest. Repeal 

would cause some producers to cutback 
their operations by 50%, others to 
withdraw entirely, and would break 
the back of independent production 
for years to come, depriving the 
public, perhaps permanently, of the 
one real opportunity to receive 
fresh, imaginative programming. It 
would be worse than no rule at all, 
tending to establish a Commission 
view that the network way is the 
only way. It is inconceivable that 
repeal at such an early date should 
be considered seriously, when the 
rule was adopted after years of 
study and is clearly in furtherance 
' of the antitrust tradition, and 

without the "safe period" on which 
independent producers and syndicators 
were entitled to rely. 

1 2 . T he "Barter" Distribution System . 

(a) The "Barter" system widely 
used with syndicated access period 
programing. — under which a national 
advertiser acquires a series or secures 
its production, and offers it to 
stations in return for part of the 
commercial positions in the program 
(no other payment) — presents some 
problems and should not be encouraged. 

First, stati' - i are often required to 
take the pro b ram in advance of pro- 
duction, without knowing much about it. 

Second, cancellation is difficult, 
because of problems of "making good", 
to the sponsor, the commercials in the 
remaining programs. Third, there are 

anti-competitive aspects — these ] 

sponsors are often large national spot 
advertisers, and tie" the purchase of 
spots on a station to station accept- 
ance of the program. 
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AGAINST FOR 

13- Whether the Networks "control" Producers or their Programs . 


(a) No (producers Bud Yorkin and 
Lee Rich). The networks do not con- 
trol what the independent producer, 
doing business with them, produces 
or how he produces it. Rather, the 
networks are simply one conduit by 
which the producer can gain expo- 
sure for his product on the nation's 
TV screens, first-run syndication 
being the other; and producers who 
choose the network route because of 
its advantages (cheaper and easier 
access) should not be barred from 
competition. 


(a) Definitely yes, both as to 
basic program ideas which they will 
and will not accept, and in the 
production of a program, for example, 
ordering a scene of an episode to be 
shot and re-shot until they are 
satisfied (which adds to the costs; 
whether it adds to "production values 
is a matter of individual judgment). 


14. Whethe r Network or Syndicated Programing is more likely 
to be "new" or "innovative". 


(a) Definitely network program- 
ing (producer Lee Rich) because only 
the networks have the fortitude, or 
resources, to start and continue a 
new type of program which is not 
immediately successful in gaining 
audience, advertisers and clear- 
ances, although later it may be 
a tremendous succesr ( All in the 
Family , somewhat controversial 
at first, and The Waltor.s , a 
"gentle" show without violence, 
are cited as examples). 


(a) Independent producers, who 
are freed from the need to tailor 
their ideas to obtain acceptance 
from one of three networks, and 
fiom control over the production 
process. Moreover, "independent" 
producers do not have the tremen- 
dous competitive stakes and in- 
vestments which the networks do, 
and therefore are more free to 
experiment even though they may 
not always be successful. 


1 5 • Whether the Rule can result in Programing of Network - 
Co mparable Quality and Diversity (See Appendix D for more detailed^ 
facts and arguments). 


(a) No, because of the inherent 
advantages of the network system; 
what the Commission has tried to do 
is to achieve the impossible, having 
programing like that of the networks 
without using the network system. 
Dramatic program production is a very 
risky and high-cost business, with 
costs in the order of $100,000 per 
half-hour episode and $200,000 


Definitely yes, because: 

(a) Costs of production are 
less for first-run syndication than 
for network programing. Talent will 
work for less (e.g., the Hee Haw 
performers when that show went 
independent), producers are free to 
"rhop around" for facilities at 
cheaper prices rather than use 
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AGAINST 

IS.Uhethe* the Rule ca, Result in Programs of het U otk-Co»parable Quallty(conf.d) 


per hour episode, end several 
hundred thousand lot a pilot, 
with only a small proportion of 
pilots becoming successful series. 

This is difficult with the net- 
work distribution p.ocess, and 
impossible without it (it was 
possible years ago, with much 
lower costs and L *"ort the net- 
works had complete national 
inter-connected coverage, but 
those days are long gone) . 

Essentially, there are three 
problems: (1) the "fractionated 
market" , with many more syndi- 
cated programs than ther6 are 
available slots on top-50-market 
affiliates; (2) the uncertainty; 
even if a program may ultimately 
be sold in nearly all the large 
markets, this will not be known 
in advance so the producer will 
know ho\ much he can spend; 

(3) the inherently higher costs 
of syndicated distribution anyhow, 
with a "syndication fee" in the 
order of 30-35%, or the need t or 
multiple salt-3 efforts, and the 
cost of making and shipping multi- 
ple prints (said to be as much as 
$5,000 per program). 

(b) It is also claimed that the 
syndication market cannot possibly 
produce revenues approaching 2100,000 
per episode; one estimate is that the 
syndication process could produce a 


those of the networks at high prices 
(as producers for the networks r re 
pressured to do), and the production 
need not be saddled with the high 
"overhead" characteristic of network 
and major-studio productions. 

(b) Costs of distribution are 
considerably less than claimed by the 
opponents; for example, while Metro- 
media would charge a fee of 35% or so 
for syndicating someone else's pro- 
duction, it figures distribution 
costs on its own material ( Pr lmus 
and Dnstv's Trail ) at only abouu 10%, 
including the cost of some five 
salesmen. 

(c) Syndicated programs draw more 
revenue than that claimed by the^op- 
ponents; for example, Metromedia’s 
Primus took in $63,000 per episode 
domestically and about' 220,000 in 
overseas sales, even though it was 
a failure rating-wise (this resulted 
in a slight prefit over production 
cost of $75,000), and the mid-1973 
figures for its new Dusty's Trail 
program are about the same. let s 
Make a Deal will have grossed 
$fc>0,000 per episode. 

(d) It is expected that stations 
will be willing to pay more than 
they do now for access-period materia' 
(estimated at often a sum equal to 
three 30-second spots) jj/ , when the 


j,, tvoical access-period 

l67The total of the 30-second nation*, spot >atcs ^ about $25,000. 

programs for one station .n e-ch of ua ach half-hour at the straight 

Assuming that tight 30 -second spots are ^ isodc ls use d twice during a year, 
national rate without discounts, that c. ‘ representative as to size, 

and that the program is sold in 0 o the 50 «jrket.^ for the 

the totaj. per program c^oTt!) L’oss or $272,000 after 15% agency commission. 

A 0 stations would be $320,0.10 gioss, or 
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AGAINST £GF 

IS- Whether the Kule can P.e6uit In Programing o 


grcas c: no more than $5E,00C, 
cr a ret after commissions, etc. 
of $45,00C, for two runs cf a 
program. (However, see the pro- 
p:r.cr.t6' data as tc 6uns actually 
gained ) . 

(c) Aside free the facts as to 
what migr.t be p.-fetible, there is also 
the matter of what is likely to happe 
Since a first-run syndicated program 
such as a ’network-quality" dramatic 
program is going to be expensive to 
produce, it will have to be priced 
rather high, and stations are not 
likely tc want to pay that kind of 
money when they have obviously 
cheaper alternatives: (1) game shows, 
which cost SIC.OCO or less tc pro- 
duce, and im&r.y cf which have a proven 
"track record" cf aucier.ce appeal; or 
(2) foreign material, including cra- 
matic shows, which can be sc Id cheaply 
or. this country when it is ”cf f-foreigr. 
network" ar.d most or all cf the pro- 
duction cists have already beer, 
reccverec . 


f Network-Carper able Quality (ccnt'd) 

rule is given assurance for the future 
ar.d the idea cf quality accer s-tericc 
materiel becomes established. 

(t) Independent producers for 
syndication do not expect to make a 
profit, cr even brear. even the first 
year, on a program series, any more 
than producers for networks dc on 
t ..e network run. Auth.er, tne nope 
is for the program to be successful, 
so that it continues in production 
and exhibition fer four years, and 
the entire package cf 104 cr sc 
episodes car. then be sold or. a 
"strip" basis. This is the big 
"killing" for the producer, which 
he hopes for whether it is a net- 
work cr first-run syndicated 
program initial /. 

(f) Access peried shoving cr. 
stations subject tc the rule is net 
the only source cf revenue tc pro- 
ducers; many pregrams are als: used 
by ecditicnal stations in non-prime 
time, ar.d by stations in other markets. 


- • • performance- in l;gnt cf the 

(a; The rule has been a failure 
:r. terms :f the Commission's object. vet 
in adopting it. Network control and 
dominance h«.s been increased rather 
than lessened, there are virtually r.o 
r.ev sources cf pregrams (and fewer 
prccu^er: m the access peried than 
were there before) and the resulting 
prcgracir.t lacc.s both diversity and 

quality. 


Commissicr.' s Stated C-r iect f-‘e • . 

(a) The rule has worked at leas 
reasonably well ir. terms of the Com- 
mission's objectives, f. r. ir.pcrtar.t 
amount cf valuable time his been 
freed from the network "funnel", 
there are many mere producers cf 
first-run syndicated prime-time 
programing than previously , B.:.i core 
such programs, including muter-il cf 
diversity ar.d quality. Competitive 
conditions fer producers are much 
improved with 150 ir.steao of . 
customer:, for their produ.t. 
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AGAINST 

17 . Benefits and Detriments . 

(a) The rule has harmed most of 
the components of the industry — 
producers who seek to use the net- 
work route (the "majors" and many 
other producers); talent, techni- 
cians and their unions from the 
loss of activity in production of 
quality network programs; affil- 
iated stations with respect to the 
quality and diversity of programing 
they are able to present and, in 
the smaller markets, economically 
as well; and the public through 
less of good and diverse material 
during these hours. 


33 . NBC 1 s posi tion . Of the three networks, ABC has vigorously 
supported the rule, and CBS has opposed it (although in the linal ore. 
argument stage its arguments were largely philosophical and it spec.rrc- 
allv asked that repeal r.ct be effective until September 1975). NEe, 
originally ar.d through early 1973 one of the most vigorous opponents cf 
the rule, changed its position at the oral argument, and ir. a sense 
supported it. Its position was in substance that it had doubts about 
whether the rule was originally a good thing, but it was adopted, and 
extensive changes ir. the industry have resulted. I* is questionable 
whether the status quo could really be restored in light of these 
changes; therefore the rule night as well be retained (with seme ad- 
justments cf a fairly mechanical nature) and the controversy thus 
finally er.ced. 


FOR 


(a) The rule has benefitted, 
or will benefit, most groups in 
the industry — independent producers, 
probably, at least ultimately, talent 
and technicians through a greater 
number of prime time programs, 
affiliates in the majority of mar- 
kets (without any significant harm 
to those in smaller markets), 
independent stations, the networks, 
and the public through getting a 
chance to see new and innovative 
material. 
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B. " OFF-NETWORK" AND "FEATURE FILM" RESTRICTIONS . 

34. A a mentioned In par. 21, above, fection 73. 658 (k) (3' , 
as adopted in May and modified in August 1970, provides that the 
time cleared of network programs may not be filled with "off- 
net*. rk programs; or feature film which within 2 years prior to 

the date of broadcast hove been previously broadcast by a station 
in the market." Ir» practice, these restrictions and their applica- 
tion have been among the most troublesome areas of the rule, and 
the Notice beginning this proceeding proposed for consideration 
a number of modifications (see Notice, pars. 37-44 • 17 / 

With respect to the "of f-network" provision generally, the pro- 
posals were mostly in the direction of liberalization; os to use 
of "feature film", proposals in both directions, toward a more 
liberal and a tighter rule, were put forward. A number of parties, 
on both sides of the basic question, commented on these matters. 
Their arguments are discussed at this point, since they are for 
the most part general in nature concerning some of the basic ideas 
Involved, rather than the details of particular modifications. 

35. General arguments in favor of th restrict i ons . 

Some of the proponents of the rule -- Including WAIT?, INTV, 
Metromedia and We6tlnghouse -- 18 / argue vigorously in favor of 
these restrictions and against any relaxation of them by waiver or 
over-all liberalization. Among the arguments advanced are: 


17/ As to the "off-network" restriction, modification along four 
possible lines was proposed, in addition to continued ad hoc 
consideration but on a more orderly basis. The four (Notice, 
par. 37) were: (1) exemption for "short series", e.g., 6 or fewer 
episodes; (2) exempting packages consisting very largely of new 
material but with a few off-network episodes (e.g., Christmas- 
time "spectals"of certain series); (3) providing that stations 
may present, either without limitation or up to a certain number 
of hours a year, off-network material which has not been on the 
network for some time (e.g., 5 years for the material Itself and 
2 years for the series); (4) the "MCA proposal", under which a 
series could be presented if it consisted of about 25X new mater- 
ial (an extension of the waiver granted to Wt Id Kingdom ). 

JJ}/ ABC also opposes repeal or wholesale relaxation of the rule 
at this time, though it may be possible in the future, when new 
first-run syndicated material has become better established. It 
agrees with the other parties mentioned concerning the specific 
proposed modifications. CEBCO does not oppose relaxation of the 
rule in this respect. 
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(a) Relaxation Is unnecessary because t he rule does 
not pr eclude the broadc as t cf any nro-.’r.' n. A give 1 off-network 
program may be si, own outside of prime time or, by preemption, during 
the network portion of prime time; it may be shown at any time on 
Independent stations (In 36 of the top 50 markets) and, of course, 
without any restriction outside of the top 5C markets. NAITP also 
suggests a way it can be presented by top 50 market affiliates 
during the access period; in tlvi spring and summer, when the sta- 
tions may in It and comply with the rule by substituting a first- 
run syndic* tv d ...ties for a network program, which by then will be 
all re-runs anyhow. 

(b) The vital importance of the rule in stimulating 

the 1 -,dau r n ' nt r r mluc t ton o* a uter is 1. and the harm to that 

obj.t-t've i.'u -h results iron relaxation of the rule, in two ways: 
first, the impart on the amount of access-period time actually 
available tr, new material; and ae.ond, the uncertainty or potential 
harm to independent producers of materia 1 similar to that for which 
the rule is relaxed. It is said that development under the rule 
i,.quirei» st*h 1 1 i c j . not the possibility of relaxation which makes 
it a "floating crap gsme" or a house of cards' likely to tumble 
sveund the e.ir3 of producer's entering it. 

(O 1' • 1 l' i»v ■r t 'ore o f the rule in 

n.I ui ml r.iu.i net w ork cn.v .roL . » i <* r« would result from widespread use 
of foc r :er network material whim had its origin in a system of 
high network dominance. fins point it urged by NAITP but not much 
by other parties. 

(d) Waivers of the "of I -network restriction" -- 
and general relaxation alto, if It involves concepts such as fact v. 
fiction", "educational value", etc. -- I nvolve subjective Commission 
r,uiMe, ju_di n.ont a an d are t h. y f o r .» inad miss ible. as well as essen- 

tially irrelevant to Lhe rule's objectives, which were concerned 
with a program’s origin, not its nature. j_9/ Metromedia asserts 
that the Commission de-.ire to permit the free presentation of 
oil-network material "a cor above the average" is understandable, 
but it must resist the temptation In the interest of achieving the 
rule's objectives. dAlfl . ae. tt that this impermi nsib le "quality" 
test is implicit even if not expressed, for example the "cost ' of 
all *rew product i on of the Wil d 't ) ; bim series, mentioned in the 
decision granting wai v er, relit .s essentially a Commission view 

i~ NAJT’P: "And quality of acr. shows is not a proper criterion 
for anything at all since tl.r subject it one to be avoided. ... 
"Moreover, IT An ho., nn.lih, .t .11 to do with what the affected 
program., are but only with how ih y v- re produced. Thus, since 
their nature has nothing to do vitii Llie.r original extlusiun, there 
Is no way . . ti e * rid that lUi r nature* tan he reason lor lifting 
Chat exclusion." 
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that the program is too good to be lost. This is wrong, in view 
the amount and variety of new material available. If a orozram is 
really so good, and the Commission believes this kind of evaluation 
is appropriate NAITP asserts that the Commission should “bite the 
bullet and moke the networks run the material again. 

ffootn » 17 K <e> .giS-gafi-^iSJ- roposed "off- n <.U^ : ;Lrndm c, 1 1 oti g 

IX potnutt 17, abovftl _ a jr e all hq d, in that they ore unnecessary ((■')' 
above) and would have an impact on prime-time availability. As to 
the possible short aeries” exemption, it is said that chore ia no 
public-interest basis for distinguishing between those and longer 
aeries, that the Commission's judgment here too is probe hi. v 6 
qualitative one, and that waiver for even one of these j riea 
and certainly for more than one, would have a substantial impact 
on access time availability to new material. The proposal involving 
broadcast at a certain length of time after the program ran on the 
network is said simply to exclude current network shows to permit 
the showing of ojd. network shows. The "MCA proposal" Is more vigor- 
ously opposed, as being extremely harmful to sources of new natet ir.J 
and redounding only to the benefit of a few parties, such as the 
majors , Who have off-network packages. It Is claimed that t\ig 
would be highly damaging and unfair competition, in that such mater- 
ial could be offered at much less than in all-now package with its 
high production costs, has an established "track-record” which holoa 
it competitively also, and represents an almost risk-free operation 
since the supplier (having most of the package ir. hand alreadv) does 
not even have to start new production until success is assured. 

(f) Relaxation or repeal of the "of f-netvork” re- 
striction wo uld hurt the cause of rro g ram diversity (by making old 
material more widely useable) and decrease the total pool o. 
programing by discouraging the Droduction of new material -* 
in Lav or of material wnlch is "neither new nor independent". 
Unemployment would thus be increased. NAITP claims that the prime- 
time rule without the "off-network” and "feature film" restrictions 
would be worse than no rule at all, for these reasons. It is also 
claimed that there would be no programming aimed particularly at 
specialized audience groups, since this is one of the chief ab- 
sences in network programming and thus in off-network material. 

Indep endent stations will be hurt through not 
having the exclusive right to show off-network material in access 
time, as well as losing the other benefits of the rule through an 
increased supply of new material. 

(h) There would be le. ; s of a process of eduent i n g 
audi ences^ and stations to enjoy and use new first-rut; syndicated 
material. 


/ 
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(i ) The rule would benefit only a few, <it the expense 
of all other groups -- independent producers, i ndependeot stations 
and the public *- for reasons mentioned above. 

(J) Waiver or relaxation would sin.'ly l.roed more 
similar requests. However, it is ur en that anv relaxation should 
be codified rather than ad hoc . so th.i parties involved can plan 
their activities. 

3 6 • Genera 1 arguments against the "of 1 -network" and 
"feature film" restrictions . The continuation of these restrictions, 
at least in anything lrke their present form, was opposed by a 
number of parties, including those opposed to the basic rule -- 
CBS and NBC, the "majors", the CBS and ABC affiliate groups, etc. 
(sometimes opposing these even more strongly than the basic rule) 
and some individual licensees who support the basic rule restricting 
network prograwui ng but opposing these additional limitations. These 
included the licensees of Boston and < lkes-Barre-Scranton affili- 
ates and of two stations outside the top 50 markets (both in Iowa). 
Much of the argument is along the same generul lines already indi- 
cated, including: (1) the assertedly dismal quantity and diversity 
of the access-period material which has developed, and its lack 
of real "newness", which makes it ridiculous to deprive stations 
and the public of much more attractive off-network material; 

(2) the restriction on licensee freedom of choice, said to be in 
violation of the Constitution and the Communlcat ions Act, particu- 
larly since ihern is here no relation to reduction of "network 
control"; (3) the assertedly subjective and impermissible "quality 
Judgments" which the Commission has had to make in applying the 
rule. The latter line of argument is basically the same as that 
of - propon jnt s of the rule; but these parties, such as CBS Affil- 
iates, reach the opposite result: since the waiver process is 
impermissible, and since a "no-watver 'policy which would bar 
fine of f-network material would be even worse, the only solution 
is to get rid of this restriction (even if not the basic rule). 

37. The essence of the opponents' case is set *-rtn in 
the coments of Boston Broadcasters, Inc., as follows: 

The principal objections to the prime time 
access rale have not been its limitation upon 
network offerings, but its attempt to regulate 
tnu content nt the access period by proscribing 
off-network and feature film material from that 
period. These proscriptions were Justified at 
the time ol their adoption as useful means of 
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39. As noted above, one of the proposed modifications of the 
rule is the "MCA proposal", under which a package of off-network plus 25% 
new material could be shown without restriction in the access period. 

MCA no longer advances this, stating that Jt was advanced as an interim 
measure, to get relief for the 1972-73 season, and that , instead , the 

rule should be repealed entirely (or at least the off-network part of it). 20/ 
On the other hand, CBS Affiliates and some other parties claim that this 
relaxation would be a good thing in the absence of complete repeal — 
the minimum the Commission must do to avoid complete absurdity. It is 
also claimed that this would not necessarily have a severe impact, since 
many older. of f-network series are out of production by now. 

40. We also note a proposal advanced by the licensee of 
Station WHTN-TV, Charleston-Huntington, West Virginia, to the effect 
that the off-network restriction should he of only two years duration, 
similar to the "feature film" limitation now in the rule. It is claimed 
that this is to be preferred because there is little new material of 
good quality. 

41. The "feature film" res tr iction . The general arguments 
above of course apply as well to the "feature film" restriction in 
Section 63 . 658 (k) ( 3) ; but this subject also presents some particular 
aspects. 

42. The August 1970 modification of the rules provides that 
stations may not fill the access period with "feature films" previously 
shown by a station in the market within the last two years. This, 
combined with the general "off-network" restriction in the same para- 
graph, appeared to some to create ambiguity as to whether a movie which 
previously ran on a network (either one made for television or one made 
originally for theatre use) is "of f-network" , permanently barred from 
the access period, or a "feature film" barred only for two years. In 

a Public Notice of November 1972, we took cognizance of this possible 
ambiguity and stated that, pending this overall reevaluation of the 
rule, stations subject to the rule may construe it to bar such "off- 
network movies only for two years from their previous showing. 

43. Aside from the semantic problem of what is a "feature 
film", the discussion of this subject in the Notice (pars. 41-44) and 
comments raises essentially the following issues: 


20/ MCA suggests that some of the problems raised by the "off-network" 
restriction could be met by tightening the rule, to bar to the same 
extent material which is technically "new" but simply is a continuation 
of network material, and also material which is "off-foreign network". 
However, it states that this is really not practicable; there simply 
would be virtually no suitable programing left. 
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(a) Whether there should be any distinction in the rule 
among three categories of movies or "feature films" 21 / — those made 
for theatre and distributed for TV only in syndication, those made for 
theatre originally but later shown on a network, and those "made for 
television" (which, at least up to now, means "made for network tele- 
vision"). 

(b) To the extent that the rule is to be based on a 
certain period after the previous network or non-network showing in 
the market, should the period of restriction be less than in the 
present rule (e.g., one year), or more (e.g., 5 years), or longer, or 
even permanent, with respect to reuse by the same station (which 
normally would have little difficulty in determining whether a film 
had been shown on it in the past)? 

(c) With respect to any or all of the above categories, 
should there be no restriction at all, or, on the other hand (as urged 
by NAITP) a total ban on using previously shown movies during the access 
period (the original May 1970 provision) or even (as claimed by NAITP 

to be the most consistent with the rule's objectives, but not actually 
advanced as a proposal) a total ban on any use of movies during -the 
access period, since they are not new material created for this TV use? 

44. The proponents of tight restrictions in this area are the 
same as those mentioned above, particularly NAITP, INTV, Metromedia and 
kestinghouse , NAITP taking the firmest line. 22 / These parties claim 
generally that an off-network program is just that, whether it is a movie 
or something else, and should be barred from the access-period if the 
rule is to fulfill its objective of providing opportunity for sources of 
^ rst-run rcaterial (syndicated or local). NAITP also makes the argument 
noted above concerning the importance of barring from access time material 
which has reflected network control; while it concedes that this is less 
applicable to "made for theatre" features, it asserts that they should 


21./ In the joint reply comments of MGM and United Artists, it is pointed 
out that the term feature film" has been judicially defined so as to 
limit it to "made for theatre" material. U.S. v. Columbia Pictures Cor p.. 
189 F. Supp. 153,157 (S.D.N.r. 1960). 

22/ ABC's position is that the present rule, with the liberal inter- 
pretation adopted in the November Public Notice, is satisfactory; 
anything is a compromise, and this is probably as good as any other. 

It is urged that there is no basis for distinguishing among the three 
types of i eatures , that this material is popular and of high public 
interest, and that there should be no further restrictions. 
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be treated the same because of the inhibiting effect on the dev^l 
opment of new materiel NAITP, alone among these parties, asserts 
that even as to made for theatre" features never shown on networks, 
the rule should impose a permanent ban against reuse in the market 

^ CCf>S ! period ’ the same as that originally adopted in 
May 1970 ( the other parties mentioned apparently are reasonably 
well satisfied with the present two-year limitation as long as all 
movies shown on networks are permanently barred). 23/ 

45. In support of its position that the ban on re-usc of 
any movies should be a permanent one, NAITP asserts that the two- 
year restriction is illogical and inconsistent with the purpose of 
the rule; that it encourages stations to re-run older movies rather 
than newer ones, and to preempt network movies for their own be- 
cause they can re-use the latter but not the former; nd that if 
stations really have a question about whether a movie has been 
shown in the market in the distant past -- the chief reason for 
modifying the permanent bar to a two-year restriction -- they can 
simply play new movies instead. In short, all movies previously 
shown on TV in the market, regardless of origin and of whether they 
were shown locally or on a network, should be forever barred from 
cleared prime time, at least unless the Commission can be sure, 
that the use of such material will be highly limited in quantity. 

In rebuttal, NAITP urges some other points: (1) the welfare of the 
"ina jors"is not a legitimate concern of the Commission (even less 

than that of our own broadcast licensees; (2) no heed should be paid 
to stations who talk about cheap game shows and then want to uRe 
movies which -- not generally, but because they already have them -- 
are just as "cheap" to them; (3) any relaxation here, as with the 
’off-network" restriction generally, will hurt employment in the 
production industry by encouraging the use of already-produced 
material. Metromedia in its comments urges that any relaxation 
as to "off-network" material would create an extremely serious 
loophole, because lots of programs could be labelled "movies". 

INTV stresses the extent to which the "majors" and other film* 
distributors still have a TV market -- independents, other times 
of the day, etc. 


2JL/ NAITP in fact suggests that the ob-jectives of the rule would be 
best served by a total ban on access-period use of movies, at least 
until some "made tor syndication" are produced, since they do not 
represent new material created for the access period. However it 
does not actually advance this suggestion. 
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46. The "feature film" restriction, at least in the form 
adopted in 1970, was vigorously opposed by several parties, including 
especially the "majors" -- particularly Warner Brothers, Screen Gems, 
MCA, and, in Joint reply comments, MGM and United Artists -- and the* 
licensees of two top-50 market affiliates which use movies in the 
access period, WTIC-TV, Hartford, Conn., and WVEC-TV, Hampton-Norfolk, 
Va. (Peninsula). The "majors" urge that the rule is an illegal re» 
straint on freedom of speech and licensee freedom of choice, and also 
r •• improper and invalid distinction against this form of program — 
which may represent material of extremely high appeal and quality -- 
in favor of technically "new" material which may be neither truly new 
nor of value (game shows, etc.), and which under the rule may be run 
an infinite number of times. It is also claimed that any distinc- 
tions between "made for theatre" and "made for TV" films, and those 
broadcast on a network initially vis-a-vis those distributed for TV 
only by syndication, are «rbitrary and invalid; since the films shown 
on networks tend to be better, it is obviously contrary to the public 
interest to discriminate against them in favor of films otherwise 
reaching television. 24/ It is claimed by MGM and United Artists — 
who are concerned particularly with "made for theatre" product -- 
that a restriction on "feature films" simply increases network dom- 
inance. The argument is that the good films will go to the networks, 
whereas in syndication a station can use the material only once 
every two years. 

47. The majors also urge two other main lines* of argument: 
(1) the 2-year restriction (or, indeed, any restriction) is contrary 
to other Commission policies; and (2) their serious economic problems, 
resulting in part from regulation. In connection with the first, it 
is said that in Docket 18179 the Commission has expressed the view 
that there are too much "exclusivity" and too long "rest periods" 
involved in the showing of feature films, and in the Pay TV area we 
have adopted rules to present the "siphoning" of feature films away 
from free television; but here we are restricting any repetition of 
a film for at least two years, thus making a two-year "rest" period 
mandatory and preventing the full use of the product on free tele- 
vision which we adopted the"ant 1-siphoning" rules to protect. The 
matter of appropriate "re6t" periods between exposures, it is said, 
should be left to the licensee. Second, it is claimed that the 
majors badly need relief from a number of adverse economic develop- 
ments: the general and severe decline in theatre attendance during 
the last 25 years; declining sales of films to the networks and to 
TV stations via syndication (the latter declined from $94 million 
in 1970 to $49 million in 1971); and the "whipsawing" effect of 


24/ In this respect as in some others, the proponents and opponents 
oT a tight rule make a common objection, but reach opposite conclu- 
sions from it. NAITP claims that any discrimination between films on 
tlje basis of source or method of distribution is improper; therefore 
the ban on all should be permanent. The "majors", on the other hand, 
claim that there should be no restriction on arQipf them. 
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restrictions on cable and pay TV usage on the one hand, and free- 
televislon usage under the prime time access rule on the other. 

It is said that the rule operates to severely curtail the "after- 
market", thus complicating these problems; and that a healthy 
motion-picture industry is as important as a healthy first-run 
syndication industry which the rule was expressly designed to 
further. In sum, the majors claim, the rule is not good, and 
should be repealed; certainly it should not be extended beyond 
the August 1970 provisions as applied in the November Public Notice. 
It is also claimed that the rule is basically unnecessary; movies 
occupied only 4.57. of access-period time in 1972-73, and only 7.17. 
in 1971-72. 

48, The two licensees mentioned raise some of the same 
and other points. Peninsula (WVEC-TV) raises the scheduling 
problem: to the extent that films are barred entirely from access 

time, it is often difficult to show them at all, 25/ and the sta- 
tion cannot recover the cost unless it can get tw"o~showtngs in 
access time (out of 5 showings in 5 years which is the customary 
basis on which film is licensed to stations). It is also claimed 
that it is simply ridiculous to bar from access time, and keep 
the public from seeing, a package which Peninsula is considering 
buying from MGM, of made-for-theatre material -- thus with no 
"network control" -- which ran on the network 5 or 6 years ago 
and thus would be largely new to the audience. It is claimed that 
it should be up to the licensee to decide what "rest" period is 
appropriate, and whether a package of this sort is desirable for 
early-evening use, and also that the rule hurts the station econom- 
ically in that it cannot make full use of its inventory of 1,500 
titles (an investment of §275,000). Wl'IC-TV, Hartford, the other 
station commenting on this point, urge6 that a permanent bar on 
network-6hown .rovies is extremely restrictive in effect; there 
were some 549 titles available for purchase in the Hartford- 
New Haven market at the beginning of 1973, and of these, 397 or 
727. were off-network. Even higher was the percentage of the 
movies the licensee regards as "suitable" for early-evening 
showing judging by die title; of 183 such films, 151 or 83°4 
were off-network. .26/ 


— ' CBS Affiliates points out that a restriction on access-time 

usage means that a given movie -- e.g., one suitable for young 
viewers -- cannot start at 7:30, but must start after 8 p.m. 

26 / We also note a suggestion by the licensee of Station WHTN-TV, 
Huntington, W.Va., that the present two-year restriction be modified 
so as to apply onty as to previous showings in prime time. It is 
claimed that movies shown at other times reach largely different 
audiences so that they should be disregarded for this purpose. 
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HI* Comment on Various other Rule- M aking Proposals In the N otice. 

49. There are discussed in this section the comments 
concerning various specific changes in the rule advanced in the 
Notice of Inquiry and Proposed Rule Making herein (other than 

off-network and "feature film" changes discussed above), and 
also two other proposals advanced in comments. In some cases, 
involving fairly simple and non-controversial matters, our conclu- 
sions are set forth. 

A. Changes related to time In different locations 

("daylight saving" and time-zone differences ) . 

50. Dayligh t Saving Time - We are adopting herein, as set 
forth in Appendix A, the rather simple proposal set forth in the 
Notice herein (Notice, par. 32(a)) providing that where one of the 

top 50 market" cities in the Eastern and Central time zones does 
not observe daylight saving time (e.g., Indianapolis), "prime time" 
in that market is an hour earlier, during the "daylight saving" 
portion of the year, than it would be otherwise. This proposal 
drew some support and no opposition in the comments. Two points 
should be noted: (1) we are adding a provision, in light of certain 
developments late this summer regarding Indianapolis, that where 
a station wishes to follow a general practice of delaying network 
programing an hour during this period, upon notification to the 
Commission, it cay use the regular prime time hours for its time 
zone (e.g., 7-11 p.c. E.T. in Indianapolis); (2) We are not 
extending this rule to Phoenix, Arizona, the other large city not 
observing daylight time in 1973* as to which no comments were 
submitted, and where Mountain time is already two hours behind 
New York time even without this adjustment. If there are problems 
there, they can be handled by waiver. The general adoption of year- 
round daylight saving tine recently may have rendered this a less 
significant matter, but it appears that at least one market (Indian- 
apolis) will still be involved, and accordingly the change is 
adopted . 

51. Time-zone differences . The Notice herein (par. 32(b), 
33 and 34) invited concents on a possible change in the rule urged 

by NBC previously in our 1972 proceeding concerning prime hours in 
the Mountain time zone (Docket 19475), and also involved in a number 
of waiver requests by NBC and certain individual stations (e.g., 
Academy Awards and Miss America programs . 33 FCC 2d 987 (1972).' 

NBC's proposal relates essentially to evenings when the network's 
programing includes special material, such as sports or special 
events such as the Academy Awards or Miss America pageant, 
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which is broadcast simultaneously throughout the 48 states (unlike 
most regular network programing, which is delayed in the West). It is 
designed to permit viewers in the Mountain and Pacific time zones 
to watch the same network programs as Eastern and Central time zone 
viewers on these evenings, for example by presenting after the 
special event, in the West, other network programs which have been 
shown before it in the East (e.g., the Academy Awards telecast 
begins at 10 p.m. E.T., and runs until shortly after midnight, and 
it has been preceded by two hours of regular NBC programs; the event 
starts at 7 p.m. P.T., and runs till shortly after 9 p.m. P.T., and 
NBC wants to present, in that area during the remainder of prime time, 
the same two hours of regular NBC material). 27 / NBC's proposal is 
that on evenings where there are such simultaneous telecasts, a 
schedule of network programing which complies with the rule in the 
East should also be regarded as complying in the West (if it includes 
only the network's evening programing for that day). 

52. There was relatively little discussion of this in the 
comments, the only real opposition being that of INTV, opposing any 
waiver of this sort except where the network devotes its entire 
prime-time broadcasting in an evening to the same programing. Some 
of the proponents of the rule (ABC and Metromedia) expressed sup- 
port for such relaxation in the Mountain tine zone, whose two or 
three markets in the top 50 are not crucial to the rule's objec- 
tives. NBC advanced two general arguments in support of its 
proposal: (1) particularly in the Mountain zone, any restriction 
affects stations outside of the top 50 markets and not within the 
rule, since the stations in Dnnver, Salt Lake City, etc., feed 
programs to smaller-market stations; (2) in these Western zones, 
there is actually less network broadcasting than there is else- 
where on these days. It was claimed that in the absence of 
liberalization or waiver, these Western stations are going to have 
to forego these special events or cut them short, or forceo the 
other, regular network material. 


27 / A variation of this situation — really a "sports runover" 
problem — is where an event such as the World Series starts at 
8 p.m. E.T., or 5 p.m. P.T., and runs until about 11 p.m. E.T. or 
8 p.m. P.T. NBC ha6 requested, and we have granted, waiver so that 
West Coast stations may "assume" the event runs only one hour into 
their prime tine, ar.d they may run two additional hours of "off- 
network" material. See 37 FCC 2d 110 (September 1972). 
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B. " 21 Hours a Week " 

53. Since the rule went into effect in October 1971, one 
of the complaints against it, and the source of a number of waiver 
requests, has been the alleged lack of "flexibility" entailed in 
the "three hours per night" limitation. It has been claimed that 
stations should be free to rearrange their schedules so as to 
present more than three hours of network or cff-network material 
some nights, compensated by a cutback on other nights of the same 
week, so as to be governed in effect by a "21 hours a week" instead 
of a "3 hours a night" standard. After some actions early in 1971, 
the Commission has usually refused to permit such rearrangement on 
a regular basis, although it has been permitted in "one time" 
situations, such as "making up" network programs preempted on a 
particular evening for local sports. The Notice herein (pars. 29- 
31) invited comments on modification, either to a flat "21 hours 
a week" or various possible changes not going that far (deviations 
one or two nights a month, or regularly where necessary to clear 
for news plus an hour-long program, or 21 hours a week but con- 
tinuing to present a half-hour of "eligible" material each night). 

5A. The flat "21 hours a week" concept drew little support 
and considerable opposition, from the staunch proponents of the rule, 
licensees, networks and others. It was feared that networks or 
individual stations (or both) would rearrange their schedules from 
time to time in such a way as to preclude the presentation of first- 
run material on a regular basis so as to build a regular audience. 
Thus, the networks could put all of their 21 hours on six nights, 
leaving a "junk night" for the presentation of the station's 
required non-network material, or at least juggle their "special" 
programs to achieve somewhat the same result. The networks, simi- 
larly, feared station rearrangement of network programs which would 
destroy "audience flow" and network ability to guarantee advertisers 
a particular time slot. CBS claimed that the only significant 
result would be an increase in use of local movies on certain nights; 
Metromedia said there would be enough "flexibility" to subvert the 
rule. The disadvantage of Juxtaposing "access-period" programs on 
one station and network programs on others (to the detriment of the 
former) was also asserted, along with the uncertainty for independent 
producers as to what time period, and therefor what audience, they 
should produce for. In 6hort, highly desirable certainty and 
stability would be impaired. 
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55. However, there was some support, particularly in 
repJy comments, for partially moving in this direction, for example, 
permitting stations to present up to 3-1/2 hours of network or off- 
network material on two nights a week and to reduce to 2-1/2 hours 
on two other nights. NAITP suggested that this be permitted only 
for networks (net stations), only if they notify the stations long 
in advance, and/ only if all "cleared" time after 7:30 E.T. is 
contiguous. With this relaxation, it was said, there would be 

no excuse for waivers. Metromedia, while stating it saw no real 
need for change, suggested that the "long" network evenings be on 
weekdays, and that stations have an option of going to such an 
arrangement or following the present rule. ABC's reply comments 
were to the same general effect. It was claimed that this would 
give more flexibility to networks, stations and non-network sources, 
for example, permitting the "clearing" of an hour-long period after 
the news on some nights (said to be one of the limitations of present 
practice under the rule), and non-network program access to the 
larger after-8 audiences, and giving the networks a chance to start 
programs such as children's "specials" at a desirably early hour 
on other nights (this has been a source of substantial complaint 
under the rule). 

C. Sports "runovers" and other sports waivers . 

56. Paragraphs 35-56 of the Notice herein requested comments 
on the appropriate policy for the future with respect to waiver of 
exemption for "sports runovers" situations, which have given rise to 
numerous waiver requests, chiefly by the networks, which have generally 
been granted. These are situations — chiefly late-af ternoon network 
broadcasts on weekends or holidays — when the event begins at an 

hour suen as 4 p.m. E.T., and normally would be expected to conclude 
before the beginning of prime time at 7, but, if weather delays, 
overtime, etc., occur, may not conclude by the anticipated time. 2^/ 
"Footnote 35" c\ the Report and Order adopting the rule (23 FCC 2d 
382, 395) stated that waiver requests would be considered in such 
circumstances. Waiver is of course not necessary for complete 
coverage of the event^it sel f , but to enable the network to carry 
it plus the regular three hours of prime tire evening material later. 

The Notice advanced the following possibilities: (1) a required 
"roll-back" of evening schedules following such a runover, so as to 
leave a full hour for non-network material during prime time (e.g., 
if the sports event runs until 7:10 p.m. E.T., network evening programing 
could not start until 8:10 p.m.); (2) simply assuming that events of 
various types will last a certain length of time, and ignoring any 

28/ Such "runovers" may also occur in connection with evening sports 
events, but in such cases the runover typically occurs outside of 
prime time, in the Eastern and Central zones, and therefore they fall 
into the category of time-zone difference situations already discussed. 
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runovers if the events as scheduled would normally be completed within 
that time (e.g., 3 hours for baseball and football, 2 hours 15 minutes 
for basketball); (3) requiring the networks, if there is such a 
"runover" by more than 5 minutes or 10 minutes, to "give back" a 
half-hour of time within the next few days; (4) granting a blanket 
exemption to certain events of great appeal such as the World Series, 
the Super Bowl, New Year's Day and other college bowl games, Olympic 
coverage, and possibly some, but few, others. 

57. Most of the commenting parties favored either the 
status quo or the second proposal above, ignoring runovers if the 
scheduling has been reasonable. ABC, NBC et al stated that the 
present arrangement has worked reasonably well, with few runovers 
in fact (only 6 for ABC and 14 for NBC in more than a year's 
operation through the end of 1972) and those small, usually five 
minutes or less (ABC's six totalled some 31-1/2 minutes; of NBC's 14, 

8 were 5 minutes or less, and some others ran over half an hour). 

It was also urged that these highly attractive events should be 
permitted to run to completion (since in other connections we have 
recognized their importance), and that very occasional runovers do 
not affect the demand for non-network programing since stations 
cannot count on it. 29/ The "roll-back" and "give-back" proposals 
above were labelled "administrative overkill", and described by NBC 
as highly impractical (e.g., where more than one game is presented 
on the network on a given day) 30/ or unfair (the"give-back" would 
put the networks and stations to a difficult decision as to whether 
to carry the event to completion and give back a half-hour later, 
or not). In sum, flexibility would be jeopardized without any 
benefit. Some proponents, such as INTV and Metromedia in reply 
comments, took basically the same position favoring the second 
proposal above, based on reasonable scheduling. 


29/ In paragraph 36 and elsewhere in the Notice, we asked for 
information as to the effect of such runovers, particularly when short, 
on the use of and thus the demand for non-network program material. 

No specific information was supplied; as indicated in the text, some 
of the networks and others said there is little real effect, and NA1TP 
did not deal with this question. 

30/ NBC asserts that "rollbacks" occur at times in network operations, 
but only in unusual circumstances and with the consent of the affil- 
iates to the special arrangements involved. 
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58. NAITP had a different proposal: since, assertedly, 
the networks are responsible for these situations both by their 
basic decision to "clear" early prime time and by the scheduling of 
these sports events, they should have the burden of adjusting them 

either by scheduling in a different manner so as to completely 
avoid the possibility, or by giving up the commercial positions 
in the "runover" period to the local stations to run the local 
commercials they would have carried in the absence of the runover. 

This would assertedly avoid the troublesome problem of "making 
good" to the advertiser the commercial time lost (said to be a 
problem between stations and program producers). It was also 
pointed out that the loss of a local commercial position costs the 
station considerably more than does the loss of a network commercial. 

59. The matter of "post game" shows drew some comment, 

NAITP taking the position that these should never be permitted by 
way of waiver, since they could be run early in network time rather 
than immediately following the event. ABC agreed with a general 
policy not to accommodate these, as did NBC but only on condition 
that there be a general waiver for a number of "important" sports 
events. As to the latter, some parties, including proponent Metro- 
media, favored a blanket exemption for the World Series, the Super 
Bowl and the Olympics; NBC would go much further and include baseball 
and football division or conference playoffs, as well as NCAA, NIT 
and professional basketball playoffs, and Stanley Cup hockey. 

NAITP argued against any exemption by specific event, asserting 
that this would discriminate against growing sports such as soccer 
and tennis, and provide a growing loophole as "playoff" arrange- 
ments increase. 31 / 

D. Exemption for, network news if preceded by a full hour of 
local news . 

60. Paragraphs 45(a) and 46 of the Notice invited comments 
on whether we should continue, for the future, a policy adopted by 
general waiver (envisaged by "footnote 36" of the Report and Order 
adopting the rule, 23 FCC 2d 382, 395) exempting, from the three- 
hour limitation on network material during prime time, regular 
network newscasts if carried at the beginning of prime time (7 p.m. 

E.I., 6 p.m. C.T. and M.T.) preceded by an hour of local news or 

317 The 1972 denial of ABC's waiver request for 3-1/2 hours of 
Summer Olympic coverage -- probably the most controversial action 
taken by the Commission under the rule — — is regarded by most com- 
menting parties (on both sides) as wrong, and it would be changed 
under either of two approaches urged -- an exemption for specific 
sports events as mentioned in the text, or, under NAITP AND INTV 
proposals, by blanket exemption to permit additional material where 
the network devotes all of its prime time to one kind of "special" programing. 
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public affairs material. The basic reason for this concept was 
that stations would comply with the rule if they carried a half- 
hour at 7 p.m., as numerous stations did and some still do; but 
there seemed no reason to arbitrarily force stations to this 
"bracketing" type of scheduling if they did not wish voluntarily 
to adopt it. It was also pointed out in a later decision granting 
such waiver that it nay tend to promote an hour of local news or 
public affairs coverage, including "in-depth" treatment of important 
local matters which _ nould be encouraged. About 25 tcp 50-market 
affiliates operated under this waiver in 1971-72, and about 23 do 
so this year, roughly half the number which carry a half-hour °f 
local news at the beginning of prime time. 

61. Some parties, such as proponent Metromedia and opponent 
CBS Affiliates, supported this as a desirable concept, promoting 
local news efforts. Others on both sides were opposed, on the 
ground that it represents an impermissible "quality" judgment that 
an additional local half-hour is better than something else would 
be, or inordinate "government fine-tuning". INTV opposed the 
concept both because of the impact on the availability of time to new 
non-network material and because stations should not have to be 
"bribed" in this fashion to fulfill their public-interest obliga- 
tions if this requires a full local news hour. CBS and ABC, for 
the latter reason, urged that the same privilege should be accorded 
stations which present previously a local half-hour (which prac- 
tically all do).. It was also urged that stations should be permitted 
to make their own scheduling judgments, including getting, for 
network news, the greater audience after 7 p.m. if they choose to 
do so. NAITP, .while basically against this exemption concept, 
suggested that it could serve a useful purpose if it were modified 
to require an hour of local news or local or syndicated public 
affairs material, which would encourage non-network production of 
such material (hitherto largely a network preserve) and tend to 
achieve presentation of such "serious" material opposite similar 
material rather than its having to compete with more popular 
entertainment programs. 

E. News and Public Affairs Generally . 

62. In paragraphs 45(a) and 47 of the Notice herein, we 
raised the question as to what the future policy should be with respect 
to network news and public affairs programs generally — whether we 
should continue, or terminate, the waiver granted up to now for "one- 
time" programs of this nature (those not part of a regular series), or 
whether we should go further — as some parties, including some members 
of the Commission, have urged in the past — and grant a complete 
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exemption for such material. 32/ As we have pointed out on a number 
of occasions, there are important considerations involved here which 
to some degree may conflict: on the one hand, the importance of pro- 
viding such material for the information of the public on significant 
issues, and, on the other, the importance of the presentation of such 
material from "diverse and antagonistic sources," so that all signifi- 
cant viewpoints may have a chance to be heard. 

63. Comments on th 2 subject were sharply divided. Four 
staunch proponents of the rule (NAITP, INTV, Westinghouse and Metro- 
media) urged that the networks do not need access time to do this 
material and should not have to be "bribed" in this fashion, but rather 
made to do it "on their own time"*, that this exemption simply helps to 
preserve the virtual network monopoly in this area where diversity is 
highly important, and discourage new sources which, inter alia , could 
contribute by treating general matters from a regional or local stand- 
point* and that such material is now available from non-network sources 
to some extent, and will be to a greater extent if the sources car have 
assured access to prime time. (Metromedia reter6 to the Wolper- 
Metromedla-Xerox documentary on China, rejected by the networks and 
then successful in syndication). The three networks and some indi- 
vidual licensees vigorously supported a total exemption for news and 
public affairs or, at least, the present blanket waiver. The longest 
discussion was that of CBS, urging that a general exemption is re- 
quired (to avoid having to pass on any specific material, which 
would present First Amendment problems) and that this whole restric- 
tion flies in the face of a number of cases stressing the importance 
of freedom of expression, with Mount Mansfield not really to the 
contrary because that decision (like the rule) dealt chiefly with 
entertainment programing. CBS claimed that this material, because 
of its high cost and relatively little return, has been and will 
be left largely to the networks to provide, certainly as to "hard 
news" and most documentaries, and any restriction has a chilling 
effect on the wide dissemination of material from diverse sources. 
Having to do this on"the network's own time" would be a real burden 
and not provide the "breathing space" required for such broadcast 
activities. 

327 The rule contains an exception for network programing which is 
Special news programs dealing with fast-breaking news events, on the 
spot coverage of news events . . ." No party opposed continuation of 
this exemption as such. However, the Notice pointed out that if 
waiver for "one-time" network programing of this sort is not to be 
continued, it might be necessary to define these concepts more 
exactly, and NAITP stated that any use of film in such programs 
should have to be strictly incidental. INTV urged that the quoted 
definition be tightened so as to make it clear that it refers only 
to "one-time only" news coverage, not regular network newscasts. 
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64. CBS referred to some specific programs or types of 
material. On December 26, 1972, the date of the late President Truman's 
death, CBS presented two programs about him and his career, one at 

7:30 and one at 11:30 p.m. CBS asserted that there should not be any 
question about the propriety of either of these under the rule. The 
question was also raised as to four types of material, how they could 
be presented under a strictly applied rule (particularly if all the 
law under Section 315 is held to be applicable). These were: (1) po- 
litical broadcasts which are not really a candidate "use," such as 
Governor Connally's address in support of President Nixon last year; 

(2) other "political" material such as the Democratic National Tele- 
thon program; (3) documentaries of high importance in connection 
with current issues but not quite "hard news," such as the CBS 1970 
program "The Senate and the War"; (4) material required to fulfill the 
network's and its affiliates' Fairness Doctrine obligations such as 
the "Loyal Opposition" type of program. 33 / 

65. Political uses . The rule also contains an exemption 
for network programs which are "political broadcasts by legally 
qualified candidates for public office." The Notice oruposed nothing 
on this subject; a few parties commented on the matter. NBC, INTV 
and NAITP all urged that the exemption be expanded to political oroad- 
casts whether or not they are a "use," for example the Connally 
address mentioned above, the Democratic telethon, etc. NAITP had 

one proposal in the nature of a restriction: that before the exemp- 
tion applies, it would have to be established that the network had 
not refused the candidate or other proposed user later prime time if 
he requested it. 

F. The "Molncr Proposal" 

66. The entity now called the Wolp-r Organization, Inc., 
headed by David Wolper, lias long been a well-known producer of 
"Special" programs, including documentaries (e.g., the Appointment 
with Destiny and National Geocrnphic scries). In its comments 
herein, it took no position as to the basic rule, but asxed for a 
provision designed to promote the presentation of so-called "educa- 
tional value" programing from independent production sources. This 
was defined as "programs of a factual nature produced by independent 
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33 / In reply comments NAITP's comment on these specific matters 
was that much of the material would be exempt under its proposed 
definition of "political programs," or otherwise; as to the fair- 
ness doctrine point, if CBS presented in its own prime time a 
program giving rise to such an obligation, why Bhould it not present 
the balancing program on its own time also; and as to the two 
Truman programs, why should not CBS present these in its own prime 
time (especially since it ran one of them entirely alter prime time), 
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production companies and involving subject matter of a scientific, 
cultural, historical, anthropological or other educational nature." 
The request is that if the rule iB continued, such material be 
exempt from its provisions both a6 to network showing and later "off- 
network" distribution; or, if the rule is repealed, there be a 
requirement that the networks each devote an hour a week to such 
raatet lal. 

67. Wolper's argument basically is the network exhibi- 
tion is the only way this material -- very costly at least as 
Wolper procuces it -- can be produced and distributee at all. 

Wolper emphasizes that it is not talking about a "panel discussion," 
or a program with a lecturer and a blackboard, but much more elabo- 
rate material which will have considerable "mas6 appeal" as well as 
educational value, and that typically this costs from $250,000 to 
$400,000 for a single one-hour program, in direct costs alone. It 
can recover these direct costs from tne first network run, relying 
on network reruns, off-network sales, sales to schools, etc. for 
i 1 6 profit later, but even recovery ot initial direct cost6 is far 
beyond any potential income from syndicated distribution, either by 
direct sale or borter. Syndication i6 more expensive anyhow, with 
a 357. distribution fee (Wolper is not Itself in the syncication 
Dusine6s) and $5,000-10,000 per progrem for additional prints and 
shipping. In any event, individual stations will not ouv without 
seeing a program; and these cannot te produced "on speculation." 
Rather, Wolper roust rely on the network process, ano it states that 
network prime-time clearance ** diificult under any circumstances, 
because the networks are reluctant to preempt their regular pro- 
grams and often do not use ’outsice" aocumentaries -- is virtually 
impossible with the curtailment oi network prime time resulting 
from the rule. It is claimed that there are numerous large 
corporate sponsors willing anu anxious to sponsor such material, 
in promotion oi their corporate image rathei than for hard product- 
selling; and with pressure from such enterprises and Wolper's 
past ratings successes it is possible to get networx prime-time 
placement in the absence of the rule's restriction, but not with it 
in effect. It is also claimed that the "of f -networK." market -- 
relatively large because this material hat a rather long life -- is 
necessary *.o justify the nsr.s involved. Wolper states that it is 
simply asking ior access to prime time for its material and similar 
programs, not necessarily as expensive, produced by others, in a 
fashion wnich will clearly further the put.iic interest tv encourag- 
ing the use oi sucti material but not involve any ac hoc waivers or 
"cuality" judgments. Wolper claims that the character c: access- 
period programing so far 6hows the impossibility of presenting 
Wolper-type material on a synoicatefl oasis. 

6b. Tms propcsal wa& supporter in reply comments ov two 
similar organizations. It was vigorously opposed by HAITP, as a 
"censor's drean," involving the Commission oeeply in jucgm.er.ts 
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about what kind of programs are "worthwhile," e.g. a dubious "fact- 
fiction" distinction, and also presenting very substantial definitional 
problems. NAITP pointed out that, for example, "game shows" could 
well be included, since they are factual rather than fictional and 
often involve informational matters (quizzes, etc.). Wolper al6o 
submitted reply comments, devoted to a legal argument in support of 
using its proposed program classification, and to an attempted rebut- 
tal of Metromedia arguments that documentaries can feasibly be procuced 
for distribution via syndication. 



IV Other Matters 

69. We discuss in this section the comments on various 
other subjects; (1) those concerning the matters raised in the 
Inquiry portion of the Notice herein, Section C (pars. 51 to 57); 

(2) various problems and possible approaches suggested by some of 
the opponents of the rule in dealing with the matter of network 
domination, if, as they urge, the approach represented by the prime 
time access rule is abandoned; and (3) appropriate effective dates for 
rule changes. 


A. Subjects in the Inquiry portion of the Notice . 

70. In the Inquiry portion of the Notice herein, comments 
were invited on four general types of changes in the rule: 

(a) Extension of the scope of the rule either as to 
time (e.g., making the "access period" 1^ hours per night instead 
of one hour) or as to the number of markets covered, possibly to 

all having three or more affiliated stations; or extending the "off- 
network" and "feature film" restrictions to independent stations, 
or at least to independent VHF stations in the top 50 markets. 

(b) Possibly requiring a certain amount of the 
"cleared time" of the access period to be devoted to certain types 
of programs, such as local "live" programs, programs of particular 
significance to minority groups or children, or those relating 
particularly to the important problems of the community as the 
station has ascertained them (usually local but also possibly in- 
cluding syndicated programs as well); 

(c) Encouraging he presentation of the same kinds 
of material by exemption from the rule's restrictions on network 
ano "of f -network" material. 

(o) Changing the form, of the rule so as to specifv 
a particular hour as the "access period", e.g., 9-10 p.m. E.T. or 
8-9 p.m. C.T. (the third hour of prime time). 
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7 1 . Extensions In the markets or tire covered . 

Several parties commented In this area, nearly all adversely. The 
opponents of the rule asked why a bad rule should be extended; pro- 
ponents asserted that what is needed Is affirmance and vigorous 
application, and working out the rule'6 proolems, not extension. 

It was said that the present rule gives a substantial economic base 
for non-network programing. There is no need to expand the rule to 
cover other markets, because it would add nothing significant in 
terms of economic support, and could harm sraa 1 ler-narket stations 
with their thinner economic base. 

72. Extension to independent stations . ABC and some 
other parties expressed mild support tor extending the "of f-network" 
and "feature film" restrictions to independent stations, particularly 
VHF, since they are potential customers for first-run product and 
that product would be helped, audience-wise, if it did not have to 
compete with popular off-network material; but ABC also suggestea 
that many such stations aie already complying with the rule by 
presenting an hour of "eligible" material each evening, 60 that a 
suitable and effective rule would be hard to draft. CBS and CBS 
Affiliates expressed approval of thi.6 theoretically, to reruove 
discrimination; but likewise doubted that it would have much effect 
and at best would represent more "Government intrusion"; and urged 
that the rule be repealed instead. Metromedia (with 5 independent 
stations) and INTV naturally expressed vigorous opposition, stres- 
sing the basically different position of independent stations (who 
must buy their programing) as against "network-riding" affiliates, 
with long-standing disadvantages to the independents now being 
partly corrected by the rule. Other arguments, such as the need 

for at least some "after-market" for network programing which 
independents new provide, were also stressed. 

73. Requiring or encouraging certain tvnes of nro.,ra-s . 

The proposals to require or encourage (by exemption) certain types 
of material drew general opposition, as involving simply further 
Government intrusion into programing decisions which are supposed 
to be for tho licensee, subjective and sometimes unwarranted 
Judgments that certain types of programs are generally preferable 
(e.g., mediocre local vis-a-vis highly worthwhile non-local), and 
serious definitional problems -- e.g., are Bridget 1/v/es ?erme 
and Sanford and Son to be considered "minority" programs, and how 
could a "children's program" possibly be del ined for this purpose’ 

It was also urged by ABC that eopnasis on either local programing, 
or on network programing of certain types by way of exemption, 
night work to frustrate one of the rule's key objectives: enccurag* 
ing the production of independent first-run syndicated material. 

It was claimed that the rule is already working to lurther Che 
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objectives which might be promoted by such regulations, e.g., the 
increase in local prime-time material, and no additional impetus is 
needed. It was asserted that any approach of this sort would simply 
breed requests for the inclusion of other types of programs in the 
"approved" or "preferred" categories, and any exemption for network 
programing of certain types would simply increase the uncertainty 
on the part of independent producers as to how much and what time 
will be available for their products. It was also contended that the 
renewal process may and should be looked to in order to achieve 
desired results in the area o t meeting particular local needs. 


B . Alternative approaches to the pro blems of "ngtwogk 
dominance". 


74. Some parties opposing the basic rule -- notably some 
of the "majors" and Screen Actors Guild et al -- asserted that 
"network domination" and how to control it are a major problem, even 
though the present rule is not a suitable, and indeed is a counter- 
productive, approach to meeting it. Various matters were mentioned, 
including the semi-permanent affiliation relationship, low inter 
connection costs, and control of non-network programing and its 
development through their owned stations, as all entering into the 
basic situation of network dominance. None of the parties advanced 
really specific proposals in this area; some approaches touched on 
generally were possibly getting the netwo out of entertainment 
program production (a potential threat of great leverage in dealing 
with program suppliers), opening network prime time to program 
sources generally (such as the "30-50" rule originally proposed 
herein) and m:.: ing sure that stations are able to preempt network 
programs without fear of reprisal. At oral argument, the matter of 
possible network pressure on producers to use their facilities was 
mentioned. 


C. Effective date of rule changes . 

75. Paragraph 28 of the Notice herein asked ior comment 
on appropriate effective dates of various rule changes which might be 
adopted herein. Of the parties commenting on this point, some, 
chiefly the "majors" Warner Brothers and MCA, urged repeal effective 
almost immediately, or for the 1973-74 broadcast season. It was urged 
that the rule is clearly contrary to the public interest and therefore 
should be repealed os quickly as possible, without taking into account 
the asserted private claims of parties that quick repeal will harm 
them. It was also urged that this Is possible; the networks can ac- 
celerate programing projects already on the drawing board, and there 
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was reference to a telegraphic comment from QM Productions, a smaller 
producer opposing the rule, stating that CBS has been able to get 
delivery of a series three months after it ordered it. Warner Brothers 
Iso urged that at least the rule should be repealed effective January 
1974, when the networks normally make substantial programing changes 
anyhow, sometimes as much as would be involved in expansion to 3-1/2 
° UrS * " i 5 ht * S ° me ^dividual licensee opponents of the rule also 
requested pron.pt or immediate" repeal, but without any specific 
target date or any discussion of this particular point. 

76, 0n the other hand » other parties, including NBC as 
well as proponents ABC, Metromedia and INTV — urged that a longer 
period is necessary, and that at least as to any change such as 
repeal, or even a substantial relaxation to something like a "21 
hours a week standard, the effective date should be only the 
beginning of the 1974-75 season, or roughly October 1, 1974. This 
was urged basically for two reasons. First, Metromedia and ABC 
claimed that it would be most unfair and highly injurious to in- 
dependent producers who have been relying on the rule — and who 
have had to proceed for the near future in spite of the uncertainty — 
to repeal the rule effective in 1973. ABC asserted that such 
parties would be seriously injured by a "cavalier" action of this 
sort. Metromedia urged that the Commission should not put in 
jeopardy those who have risked substantial money and effort in 

A«o emP ^ 1 I 1 ,L ,:0 brlnB llfe and substance to the rule's objectives. 

ABO and NBC also emphasized the need for adequate lead time in 

program planning, which begins some 18 months ahead ot tne season 
or at least a year before. It was said that programing plans are 
made the previous summer, pilots ace produced during the fall, the 
final program selection is made in the first two months or so of 
the calendar year, and then scheduling and selling begin. It was 
claimed that at le..st this much time is necessary for orderly 
P arming, and much less will lead to network programing of lower 
quality and thus defeat the purpose of repeal or relaxation. CBS 
did not take any position on this point in its comments, but at 
oral argument stated that while the rule should definitely be 

repealed, this should not be effective before September 1975 

CBS needs that much lead time to develop programing. 
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V - DISCUSSION AND CONCLUSIONS 


The Rule adopted and the basic reasons for it. 


77. The rule adopted . As outlined in paragraph 3, above, 
the rule adopted herein provides: 

(a) There will be no restrictions on the 7-7:30 
period (6-6:30 C.T. and M.T.), nor on Sunday 7:30-8 p.m. (6:30- 
7 C.T. and M.T.). 

(b) As to the remainder of what is now prime time, 
the only restrictions relate to the 7:30-8 p.m. period (6:30- 

7 C.T. and M.T.), Monday through Saturday. Of these six half-hours, 
at least five must be devoted to programing (local or 
syndicated) which is neither network, off-network nor feature film. 
The sixth half-hour must be devoted to the same use except to the 
extent that it may be devoted to network or off-network programs 
which are either children's "specials" ( Cinderella , The Grinch , 
Charlie Brown programs, etc.) or public affairs or documentary 
programs. The latter are defined as "any program which is non- 
fictional and educational or informational, but not including 
programs where the information is used as part of a contest among 
participants in the program." See paragraph 88, below, concerning 
uses which the Commission will expect licensees to make of an 
appropriate portion of these "cleared" periods. 

(c) The rule also contains provisions — not 
immediately pertinent to the basic analysis, and therefore dis- 
cussed briefly later rather than here — to deal with sports 
runovers (to the small extent necessary now that the rule applies 
only after 7:30), time-zone differences, where "simultaneous" 
programing is involved, and "Summer Olympic" type situations where 
the network devotes all of its prime time to a special type of 
programing and wishes to extend it to the 7:30 half-hour. 

78. Thus, there are essentially five areas of change 
(in addition to the expectation concerning use of part of the 
"cleared" time for material of particular local significance): 

(1) the removal of all restrictions on the first half-hour; 
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traditionally a popular family entertainment network period. There 
seems little point in maintaining a restriction only for Saturdays. 
Thus, in this respect, it appears that maintenance of the rule's re- 
quirements with respect to the first half-hour would be a restraint 
without sufficient justification. 

80. There are also some problems in connection with the 
present restriction on the first half-hour, and more are beginning 
to develop. The "network news" waiver arrangement has worked reason- 
ably well so far, but we are faced with increasing demands for its 
relaxation, including the arguments mentioned in par. 61, above, 
requests for waiver in connection w'ith ABC's Keasoner Report program 
(to permit it to be carried after 7 on Saturday or Sunday), requests 
to carry network news at 7 on Saturday or Sunday when a sports event 
preempts the station's usual hour for network news, and a request in 
comments herein (which might have public interest benefits) to per- 
mit network news at 7 in markets where there is now none (without 
a preceding full local hour). The possibility of increasing network 
news time from its present half-hour has also been mentioned, a 
development which might well be in the public interest . These are 
not insoluble or terribly difficult questions, but they would 
require some careful adjustments; and in view of the very little 
benefit accruing from this period to the cause of promoting really 
new non-network programing, we conclude that the need for such 
"fine tuning" should be dispensed with. There is also another con- 
sideration: for reasons discussed below, we have decided to adopt 

herein two provisions which in some ways cut down licensee flexi- 
bility compared to what it is now — barring feature film entirely 
from the six Monday-Saturday 7:30-8 p.m. periods, and requiring 
that these specific periods, and not simply an equivalent amount 
of prime time during an evening or a week, be cleared of network 
and off-network mater: il. It is therefore appropriate to provide 
stations with some compensating flexibility elsewhere, and, in view 
of the small contribution which these hours make to the development 
of really new material, the best, course is to provide for this 
flexibility during t lie first half-hour of prime time. Thus, for 
example, on Saturdays (or any other day, for that matter) a station 
may present a feature film from 6:00 to 7:30 or a one-hour off- 
network show from 6:30 to 7:30. Moreover, this action may, to 
some extent relieve the problems of the "majors" and similar parties, 
by increasing the after-market for former network mat. rial. 
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81. In reaching this decision, we recognize that it may 
in some cases work to the disadvantage of Independent stations in 
that they may for the first time under the rule be faced with the 
competition of popular off-network material during the first half- 
hour However, we do not regard this as a serious reason not to 
adopt this change. While probably the advantage which the indepen- 
dents have at present for a full hour is. overall, in the public 
interest, nonetheless the rule in this respect represents a form of 
disparate treatment of competing entities, and therefore should not 
be carried further than it can really be Justified. We conclude 
that the remaining half-hour of this advantage to the independents 
is sufficient to satisfy the demands of the public interest. 


® ^ • The ne twork increase and re t enti on of 
ha 1 f -hours . 


five or six 


.. c l ewed ' hf l. LC -J io i' -<j . in these respects -- which are probably the 
crux of ti,e decision we are required to make at this time in this 
proceeding, representing an adjustment of competing demands for 
access or for exclusive access -- we have reached what, at 
this point , appears an appropriate balance. This provides the net- 
works with opportunity to increase their programing by one or two 
half-hours, Sundays from 7 to 8 or half of that hour, and reserves 
either five or six half-hours per week cleared of network program- 
ing or oif -network material or feature film. 35/ It may be that 
like many compromises, this will entirely please no one. It 
represents certain judgments which we believe are required by the 
material set forth above -- that the performance under the rule 
so far certainly does not warrant the complete reservation to non- 
network material of the entire week's time, even of 7:30 - 8 
half-hours; but conversely, particularly since the rule has not 
yet had an adequate test, neither does its P erf..nnance warrant 
either repeal or a really substantial reduction in cleared time 
such as to three or four half-hours a week. Both of these 



li/ The networks may, of course seek to clear programs during the 
first halt-hour of prime time on any day if they wish to do so. 
However, in general they have never regularly programed this time 
any day but Sunday, except for a few Saturday sports events. 
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matters — evaluation of the rule's performance, and whether it 
has had a fair test up to now — are discussed below. In reaching 
the balance, we regard it as important to preserve substantial 
cleared time for the development of local programing efforts — 
one of the really significant benefits from the rule so far — and 
at the same time also to preserve considerable potential for the 
evelopment of first-run syndicated programing. We emphasize that 
this is a judgment made in light of facts at this time, fairly early 
in the rule s existence and after it has an adverse life psycho- 
logically even if not otherwise. 

_ 83 > Permissible use s of one of the six periods. We have 

provided that one of the six ,, cleared , ' periods may be used for 
networh or off-network material if it is of certain types — 
children s special" programs, public affairs or documentary ma- 
terial (the latter defined rather broadly). In reaching this 
decision, admittedly we have rejected the views of numerous 
parties who asserted that this is impermissible "quality judgment" 
of one kind of program as being better than another, making the 
Commission in effect a "national program director", inevitably 
leading to requests for similar preferred status for other types 
of material, and often presenting serious definitional problems. 
Bearing in mind the limited scope of the action taken — that it 
£e£nnssjve, not a requirement, and that it relates to only a 
half-hour a week — we do not conceive these objections to have 
merit. Moreover, our action reflects not so much a view that 
these kinds of material are "worthwhile" — although admittedly 
this is a factor — as that under the present rule its presentation 
involves certain special problems. For about the last year, one 
ot the most common complaints from viewers (including parents 
educators, and children themselves) is that desirable and well- 
received children's "specials" such as Cinde rella. The Grinrh 
th at Stole Christm as and the Charlie brown programs'," "may start 
on the network only at 8 p.m. in the normal course of programing, 
and tliis makes them too late for children's viewing if they are 
to observe a reasonable bedtime hour. Therefore, it is desirable 
in the public interest to facilitate the showing of such material 
earlier, if this is what stations choose to do. As to public 
at l airs and related documentaries, one of the criticisms 
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of the rule Is that it has resulted in the total or partial dis- 
appearance of such material from prime time. The rule may well not 
be the sole, or even the major, cause of this; but in its present 
form it certainly does not make any easier the presentation of 
sui ii programing, which is expensive and not commercially lucrative; 
and the rule should be changed to make such broadcasting easier. 

At least so lar, there is relatively little new product of this 
type available from non-network sources. 


Moreover, this relaxation will make easier certain 

under ? documentary material which is otherwise difficult 

under the rule, for example the kind of factual network documentaries 
mentioned by The Wolper Organization (par . 66 above) , and off- 

JhTr ^ ’ particularly that which is an hour long, such as 

waiv7 r‘T al ond A m erica series. In various "off-network" 

waiver actions we have found such presentation to be in the public 

nterest , but we agree with Westinghouse, NAITP and other proponents 
of the rule that this process is an undesirable one, getting the 

'» •“* into the evaluation^ ^"program 

y re8pect to individual material, and creating uncer- 

or "n hC P ' irt ° f independent producers (the "house of cards" 

to n L Cra? aame The rule change adopted affords leeway 

to permit stations to use such material if they choose to do so 

iou getting us into individual evaluations. This is the chief 
reason for not limiting the documentary exemption to those relat- 
ing to news and public affairs. 3b/ 




36/ We also realize that in a sense this action could be regarded as 
inconsistent with the Notice herein, in which we raised this question — 
pennitting certain particular types of programs by way of exemption - 
in the Inquiry portion, among matters as to which we did not contem- 

of the'liEiJed * WU f hOUt fUrther f >rocee diogs . However, in view 
of the limited amount of time involved, the permissive rather than 

sub Ject "receiv'd f ^ the exploration which this 

TisTs In ! r COmnienl8 in vari0 “ s connection., the fact that 
this is in effect a partial repeal of the rule, and the obvious 

nterest in reaching a final and complete decision in this proceeding 

P° S ‘ il)U - ^le amendment ,t tlue time t 

the public interest. 
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85. Tying the cleared time specifically to the 7:30 - 
_£eriod. As mentioned earlier, one of the complaints against 


the^rule has oeen ita "lack of flexibility", in requiring one hour 


of cleared time every evening rather than permitting deviations 
3* hours of network or off-network material on some nights with a 
corresponding cutback on other nights, or a flat weekly "21 hours 
a week' limitation on such material. The Notice proposals and 
the comments in this respect have been noted above. We are, of 
course, moving in the other direction in the rule amendment ’adopted 
herein, by specifying not only the amount of cleared time each 
evening Monday - Saturday, but the portion of the evening when it 
is to occur. We have done this in the interest of certainty and 
stability -- letting networks and stations know what time will or 
will not be available for general use (for them and for their 
competitors as well) and giving independent producers a specific 
time-period, and therefore a particular composition of audience 
to aim at. Moreover, there is substantial significance in the 
argument that it is better, at this still rather early stage of 
the rule, for "access period programing" to be shown opposite 
similar material on other stations, rather than to have it shown 
in competition with perhaps the most popular network shows 
(for example, stations affiliated with ABC or NBC might choose 
to present locally produced public affairs material opposite 
— * -■ in the F^ni 1 v on CBS, when they would likely not get a large 
6 iare of the audience anyhow; and the same could apply to ABC 
and CBS affiliates vis-a-vis NBC’s Sanford and ?. nn \ For these 
reasons, it appears that the cause of flexibility is out- 


to 


weighed by the additional stability and certainty thus gained 


w - suuo >,U 1 III 

particularly with the flexibility which has been added with 
respect to the first half hour of prime time, 
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8 6 . Barring feature film from the 7:30 period-; Moi.day-Saturday . 
We have decided to bar feature file entirely from the 7:30 - 8 p.m. 

"access period" slots (6:30-7 p.m. C.T. and M.T.). This total ban was 
not proposed in the Notice, nor was it really urged as a proposal by 

any of the parties (although NA1TP suggested that it would be the best 
way of promoting the rule's objective of encouraging new material, 
which feature films, either made-f or-theatre or made-f or-television, 
obviously are not). We conclude that this is an appropriate, and 
indeed the best, approach to what is otherwise a difficult and rather 
complex problem — how to apply such distinctions as "made for 
theatre" or "made for television", or previously shown on a network 
or not, or previously shown in the market within a given period or 
not (and if so, at what time of day they were shown) . All of these 
distinctions were somewhat artificial at best, and served chiefly 
to provide a limitation on use of movies to fill "cleared" time, 
which is necessary if the production of new non-network material is 
to be encouraged. There appears to be merit in the arguments, by 
opponents of restrictions, that the present rule unduly restricts 
licensees in the selection of movies they believe desirable (whatever 
their origin or last telecast), and that stations should be able to 
present a movie fairly often during prime time in order to recover 
its high cost, if their judgment so indicates. Therefore, we 
believe it preferable to approach the objective directly, by re- 
moving restrictions on use of this or any material from the 7-7:30 p.m. 
time slot, and barring it completely at 7:30. This will enable stations, 
for example, to present a 90-minute novie on Saturday from 6 to 7:30 
or indeed any other day of the week. 

87. As shouTi in Appendix C, this does not in\clve a 
drastic change with respect to most stations. As of October 1973, 
three affiliated stations in the top 50 markets "strip" movies between 
6:30 and 8 p.m. on veeknights, including ABC's two owned stations in 
California and a station in the Nor f olk-Hampton area. The ABC sta- 
tions followed the same practice in 1970, except that the movies 

were run from 6 to 7:30, and they may, of course, resume this practice. 

The Hampton-Nor f oik station has s programed movies cnlv since the rule, 
apparently because of the dearth of other non-network material it 
finds suitable, and is not entirely happy with this type of program- 
ing, according to its comments. With the removal of the 7 p.m. 
restrictions, it may be able to dispense with this practice without 
substantial impact. Some 15 other stations would be affected with 
respect tc one (cr in one case two) nights a week. We do not con- 
clude this to equal the benefits which will flow from keeping 5 or 
6 of the 7:30 segments free from this, as well as from network and 
off-network, material. Stations may, of course, preempt network time 
later, as a number do and long have done, if they wish to present 
their own movies, in addition to the 7 p.m. period mentioned. 
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material , ”n I loMll » HSHliSSSt 

connection. We expect that stat sn'b Icct a" 't' 1 * 

zzrz l x ----- £s* 

particular significance u^h children, material which is of 

affairs of minority groups and/or lntert!Sts * Problems, and 
directed to the needs and Jr " o^e^t'at ■ 1 1 P* rtlc “ l ‘ rl » 

3;- r m-jjri - -- •«- 

Black Omnibus may well represent slcn?f? prograra yuch as 

Minority-affairs area. 3 ?/ sl B«H.ficant programing in the 

B. Discussion of significant arguments 

89. Whether the rule has had a fair te st. As mentioned 
in par. 32(2) above, the proponents and opponents of the rule differ 
sharply as to whether, at this point, the rule has had a fair test. 

In our view, it has not, at least in the sense that the somewhat 
mediocre showing so far can be regarded as showing that nothing dif- 
ferent is to be expected in the future. As indicated above, this 
is one of our chief reasons for not moving further at this time 
in the direction of either repeal or of opening up more prime time 
(particularly former network time) to network programing and to those 
producers who prefer the network route. In reaching this con- 
clusion, we note the rule's relatively new status — in the first 
half of its third year, with the first in a sense "a different ball 
game" In that off-network material and all feature film could be used 
— and the historic preference of stations and others for the "tried 
and true which takes time to overcome (e.g. , AIJC's showing concerning 


UJ Network programing during the uncleared portion of prime time 
may of course also make a significant contribution in tills respect, 
where it deals with needs or problems common in substantial degree 
to many communities. 
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the popular TV snows of the 1940’ s as being continuations of radio 

M ? f . equal * P erhaps Skater, importance is the unfavorable 
climate which has prevailed, due to the uncertainty as to the rule's 

u? re \ f ° r 3 nunber of reasons mentioned previously. This would 
obviously tend to discourage the investment by producers in costly 
and particuiariy in "novel", programing, and — as NA1TP et al urge — 
t discourage stations from being interested in such material, 

and of building an audience for it, when they have the easier and 
cheaper alternative of going with less expensive material (such as 
game shows, with a track record") and thus simply showing greater 
profits for the short time the rule would likely be around/ 

90 ' In reachlng this conclusion, we have noted the arguments 
of the opponents particularly the "majors" and their representatives, 
at nothing different will develop in the future because of certain 

built-in factors which have been made manifest by now and which will 

not change. These include, notably, the asserted ceiling on the 
amount per episode a first-run syndicated program can be expected to 

gross (and the greater cost of distribution). 38/ and the fact that 

stations will always tend to prefer cheaper material, such as inex- 
pensive U.S. game shows (which have at least some degree of established 
popularity) or foreign "off-foreign network" product also available 
relatively cheaply. Undeniably, these may be long-term factors. 

But we believe the rule has not yet had a test sufficient to demon- 
strate condusiveiy that these are, or will forever be, the iron-clad 
limitations which they are claimed to be. We note, for example, two 
new programs this season ( Dusty's Trai l and Ozzic's Girls) which 
have won wide station acceptance and which represent the re-entry 
and entry, respectively, of two of the industry's more powerful 
entities into production for first-run syndication. There is also 
the possibility — as ABC and others urge — that stations may be 
persuaded, with time and the firmer establishment of the whole idea 
“ rSt : run s y ndicate <* material other than game shows, to pay prices 
higher than those they are now paying. Certainly, there is nothing 
nherent in their revenue picture to prevent this (see footnote 16, above) 

W does not appear to be as low as the opponents claim 

(including $5 °’?°Vr episode) ' Metromedia grossed over $80,000 
(including foreign sales) for its 1971-72 Primus series, and expects to 
do about the same for Dustv's Trai l, and Let's Make a n-».il ,, n P v 
$80 000 domestically, although it does noFTake anvthin^ike this V to 8r ° SSed 
produce this game show. Moreover, it is clear from the record th« 
p ducers such as Metromedia do not expect to make a profit, or nec- 

savi™s/>oss?£i eVen ’ ° n firSt rUn * Consider ing that there are 
" £ P °®f ible conparcd to network production (talent will work for 

the SloS Oo£! r ? are ^is ceiling is not too much below 

the $100, 000-plus per half-hour cost figure estimated for network programs. 
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to warrant the complete W restraint°on 0t ^ eli ® Ve the recor d is such as 
which the present rule provides we do^iotTb ?? d ° ff “ network Programing 
sufficient test to demonstrate ^t g f j** S"* rule haS had a 

as to warrant further abandonment of it to ll perf ° r ^ nce be, so 
cruing, such as stimulation of ’ 1 iew of the benefits ac- 

individual licenses o? a portion of Jhe'docl ? e£f ° r ! S ’ 8 r8t “™ « 
to prime time, and opportunity for nrn H declsi on-ma K ing process as 
through the networks. 7 P ducers not choosing to operate 

-r conclusio^7~ immed^tely^above^that^th - In “«* 

a fair test to determine its ^tent^i ! rUle haS n ° C yet had 

at the programing record unde^the rule so fa^ look to ° closely 
Appendix C, based largelv on ° , r * As set forth in 

producers (which was the nnn ar . ° US fl ’ in 8 s by the major film 
this can hardly be called disc lnsul\Id ^a'd^hc^e Pr0£r ““ s!l0 "l n 8«) ,39/ 

three years from now, is generallv^/ 8reater conce rn if the picture, 
ters as a marked increase in the stripping lnClude such mat ~ 

game shows) in the 7-30 period ( P j 8 ° f P ro 8rams (generally 

material p„»ented than In 1«0 of "“"°rk 

use of foreign product I “ and oofore), 40/ and the Increased 

or seriously discouraged — noneth^ 10 ^ Sh ° uld not be Prohibited 
favorable result of the rule sincSiS Cann °5 be re 8arded as a 
terial (and thus U S prodneri 1 ^ means less use of U.S. ma- 

likely these programs do not h ac 5 lvity and employment) and also 

"releOance" as do program" rr ir e M “ ° Vera11 P^ntial for 

American themes and problems etc ) Wlth Current 

use of game shows itself can hirin' S ’ the greatly increased 
result of the rule, not necessarUv a's ' 38 8 favorable 

that these are either stripped in n i ° U ? h but in view of the exte nt 
episodes" of gane 

^Jestioned^or^ccuracy^uslng “ hlbU8 "« » 88 " 
Prepared, and our staff •s cHeck lnd cZ ^ 8 °\" hich the >’ «re 
correct on the same assumptions Tht Hat they are a PP roxi nately 

criticized them inter a n, r ’ T / e P ro P° ncnts of the rule strongly 
devoted to particular Dronr-i ° r empbasizin 8 the access-period time 
actually available for access-period*^ nunber of Programs 

without merit. The greatest proer US<2 ‘ find this ob J e ction 

CITlIVS 8 - ” b ““° v “ lua to the 

S?nd. y s hl thro u gh r day. tuo r n:„e” 8Uu8 “»" 8 “ b -rc a station strip, 
and in markets where all T 3t 7 and ° ne at 7: 30, 
the same time. ated statlons strip game shows at 
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There has been a corresponding decline in other categories of programing, 
such as drama, and much of what there is is foreign product (in 1972-73 
75% of dramatic-program time in the access period was devoted to foreign 
programs; the figure is considerably higher this year because of the 
demise of the Young Dr. Kildare series). 

93. But the picture is by no means entirely unrelieved. For 
example, with the advent of two new U.S. -produced comedy programs in 
1973, Dusty's Trail and Ozzie's Girls , there is more time in 'the access 
period devoted to comedy programs, and a much greater percentage of 
this is U.S. -produced than was previously true. Overall, the percent- 
age of foreign product is down somewhat now compared to 1972, and 
local programing efforts have continued to increase. Programs of the 
nature-outdoor or "animal" category have also continued to expand in 
number and exposure. 

9A. Moreover, there are serious limits on the extent to 
which we can take action based on judgments in this area. We certainly 
do not agree with NAITP et al that we cannot properly look at the charac- 
ter of the resulting programing at all; but certainly any operational 
judgments based on such a look must be made with circumspection. 
Otherwise, we find ourselves tending to impose our own judgments as 
to what is or is not "program quality", an "over-used" or "under-used" 
type of material. There is the additional problem of what any judg- 
ment of program quality would use as a basis for comparison — the 
7:30 network programs of 1970 (even though there have been some general 
changes in the networks' approach to prime-time programing since then), 
the 8 p.m. network programs of today (even though the audience then is 
larger overall than it is at 7:30, and less "mixed", and the networks 
do not have any half-hour time limitation) , or only the successful 
network programs of any year, disregarding the numerous failures, 
including some already this year. These are comparisons which are 
difficult to make. We see no need for it at this time, in view of 
our conclusion above that the rule has not yet Kd a fair test as to 
its potential. 


95 . " Number of producers represented in access time . " 

As mentioned in par. 32, above, the proponents and opponents of the rule 
differed sharply as to the comparative numbers of producers represented 
in access time (or total prime time) in 1970 before the rule and in 1972 
under the rule. The difference was basically one of semantics; the 
number of producers of first-run syndicated material was greater in 1972, 
but it was less than the total number of producers represented in 1970, 
including network and off-network" programs as well as first-run syn- 
dicated material. (If the producers of "off-network" programs included 
for 1970 were not counted , S i ncc this was not new material, the result 
might well be pretty much a standoff numerically between 1970 and 1972). 
In view of our basic conclusion above that it is too early to evaluate 
the full potential of the rule, we need not at this point get into this 
question. 
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96. Exclusion of network programing which would otherwise 
be presented . This point was vigorously urged by various opponents 
of the rule, including the "majors", union and guild representatives, 
and independent producers who oppose the rule and are members of the 
National Committee. The argument runs that the rule has produced 
nothing good in the way of programing, and at the same time, by 
lessening the amount of prime time available to the networks, has 
reduced the time they can devote to significant new programs, such 
as programs including members of, and of interest to, minority groups, 
situation comedies of particular interest to women, etc. It is said 
that this unfairly penalizes producers preferring the network route. 

In this respect also, we conclude that it is too early to make a 
judgment. There are various points to be noted. First, these inde- 
pendent producers are free to enter the non-network production activity 
whenever they wish to. Second, no conceivable change in the rule is 
going to permit all, or even a much larger part, of program ideas to 
gain network exposure. For instance, the major film producers in 
their iatest filing (September 1973) claim that of 217 pilots pre- 
sented to the networks for new program series in the last two years, 
only 33 became regular series and 24 were given partial exposure; 
the remainder, 160, got nothing. Adding 24 half-hours per week 
for the three networks might reduce this last figure to something 
in the order of 140, still nearly two-thirds. The third point is 
related to the same matter — if considerable amounts ot prime time 
were given back to the networks, it is hard to say how they would 
fill it to the extent they decide to use it — with additional 
programs or largely to increase the length of existing shows. For 
example, NBC's announced program schedule for the January 1974 "new 
season" includes only 19 programs filling the 21 hours of prime time, 
with movies 5 nights per week. Thus, the result might be largely to 
add to the length of existing movies or other material, rather than 
to increase the number of programs. This is perhaps particularly 
true since two of the networks, ABC and NBC, do not support a 
change in the rule in this respect. 41 / 


41 / A related argument advanced by some opponents of the rule is 
that only the networks have the resources or the fortitude to start 
a "different" or controversial program and to continue with it when 
it is not initially popular. We find this much too speculative to 
afford basis for modifying the rule beyond the increase in permis- 
sible prime time mentioned, in view of the uncertainty mentioned 
In the text, the fact that we cannot at this time evaluate the 
rule's full potential with respect to the programs which are likely 
to be offered and presented in the future (already discussed) and 
the problems which have often been presented in programing the 
7:30-8 p.m. period, which is what is basically involved here. 
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97. " Network dominance ". It was vigorously urged that the 
rule works to increase network control and dominance, rather than 
lessening it, by creating an artificial scarcity of prime time and 
strengthening the networks' control over what remains vis-a-vis 
advertisers and program suppliers. This must he regarded as some- 
what speculative, in view of the strong degree of dominance 
inherent in the networks' position, as long as they are three 
sellers on the one hand, as against hundreds of potential national 
advertiser customers, and three buyers on the other hand facing 
more than 100 producer-sellers. By contrast, the reduction in 
control through removing 11 or 12 hours a week from"the network 
funnel" is definite and readily apparent. It is true that the role 
of the owned stations in the success of access-period material is 
considerable, but this appears to be somewhat less true now, when 
these stations are buying somewhat less as a group. We do not find 
in these considerations any reason, at this time, to act to relax the 
rule any more than indicated above. 

9 8 . "Impact on Hollywood" and use of foreign material . 
These two related lines of argument, vigorously urged by opponents 
of the rule such as union and guild groups and the major film 
producers, involve areas outside of the normal arubit of the Com- 
mission's expertise. Moreover, in some respects, such as the 
degree of protection from foreign competition which should be 
afforded, they involve questions of general national policy which 
are basically beyond our jurisdiction to decide. At this juncture, 
when there is not yet an adequate basis on which to evaluate the 
full potential of the rule in these respects as in others, we con- 
clude that they do not afford a basis for any present relaxation 

of the regulation beyond that adopted herein. 

99. Moreover, there are other uncertainties and complex- 
ities which make any evaluation difficult, particularly as to the 
"impact on Hollywood" question (see Appendix D) . These include 
the lack of any real information as to how ranch the loss in Holly- 
wood network-program production activity has or has not been "made 
up" by syndicated and local programing efforts, other factors 
affecting the situation, some of them of long standing (including 
increased network prime-time use of movies and "re-runs", each 
regarded by OTP as about equal in impact to the prime-time rule, 
and long-standing developments adversely affecting U.S. motion 
picture production), the substantial income accruing to Hollywood 
in recent years from the making of TV commercials, the extent to 
which any decline in film production activity and employment 
6imply represents a changeover to videotape production which 
involves to some extent different unions, and the uncertainty 
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" t0 What kind of uce the networks would make of 
ny additional time. As to the use of foreign product, this is 

down Rightly in 1973 compared to 1972, and it is not possible to 
tell how much it may be affected in the future by recent changes 
in international currency and trade relationships, as well as^y 

possibly increased U.S. program production coming with greater 
certainty as to the rule. greater 

100. ’’Conmerci alization" and increase access to 

pa rlgraph^v ^ vertir>Prs . -These two considerations, mentioned in 
P ragraph 3_(4) above, are conflicting but difficult to weigh 

IT * l ? TV qUlte different - We conclude that, bearing in 
C. Other Matters 

. 1 ° 1 - News-public affairs and the "Mnlnpr — r^ml " 

A. mentioned previously, the if 

, th ‘ x nor ^ a y cleared 7:30 segments each week to be filled 

pibUc a£f-irs r and Z etUOrk “° terial ° f types, Including 

“" d locumentarles. One of the Important reasons 
or this is to encourage the presentation of regular network 
prime-time public affairs or "news documentary" programing 
hlch has recently declined considerably. 42/ A second Reason 
Is to encourage the presentation of other kinds of network or 

^~r5oi d :r entaries • such ° s th ° se produ “ d °" d 

fnrftior 10 ?\ question for decision at this point is what 
T i - * h ' pr ° vi ® ion for such activities should be made, if any 

ect. Should there be any further exemption for other docu- 
mentary material, as urged by Wolper? 


f° r / egular Presentation of news and public affairs 
terial will eliminate questions which have occurred in the past 
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103. With respect to documentaries generally, such as those 
involved in the Wolper proposal", in our view the rule change adopted, 
permitting one of the six weekly "cleared" half-hours to be used for 
such material from the network or when it is off-network, is all that 
is warranted, consistent with the rule's objectives and the public 
interest. As to news documentaries and public-affairs programs, we 
have decided that the best way to deal with this is by liberalizing 
slightly the exemption now in the rule for "on the spot" coverage and 

f ast-breaxing news events, by adding the phrase "and related programing" 
to that sub— paragraph. This will make it clear that when an important 
event occurs, warranting unusual network coverage, that coverage need 
not consist only of on the spot material, but may include programing 
such as the CliS broadcasts in the evening of the death of former 
President Truman (interviews with him filmed some years ago). 

104. it appears that the two modifications thus made — 
permitting regular network (or off— network) public affairs programs 
during one of the six weekly "cleared" half hours, and permitting 
coverage of important events to include "related" as well as actual 
on-the-spot coverage *— will provide sufficient opportunity for the 
presentation of this important material. We are extending, until the 
effective date of the rule changes, the waiver granted to the networks 
for 'one-time" news and public affairs programs. We do not now decide 
finally the question of whether this kind of waiver should be extended 
further into the future, but we are inclined to the view that with 
the liberalizations mentioned, and the availability of network prime 
time in quantity for this purpose, further waiver oi this sort will 
not be appropriate. 

105. Political broadcast ing. This exemption to the rule 
was not discussed in the Notice, but was in some of the comments; 

see par. 65, above. We are adopting herein the request that the rule 
not be limited to political candidate uses, out may include any 
political broadcasting activity by or on behalf of a candidate or 
candidates. This will resolve questions such as the Connally-f or- 
Nixon broadcast of 1972. We ere not adopting, at least at this time, 
the NA1TP suggestion that the exemption apply only where the network 
has not refused the candidate time during its regular network pro- 
graming hours, as happened in 1972. It may be that there is merit 
in this suggestion, hut we do not have enough information to evaluate 
it with assurance. With the next general election nearly three years 
away, there is enough time to consider this if it is raised again 
in the near future. 
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lO^. " Off-network" programing . As noted above, the 7 p.m. 
(E.T. ) half-hour is freed from any restrictions, which means that if 
stations choose to do so, they may fill it with off-network programs. 
We are not prepared to go further than this toward liberalizing the 
rule, for example abolishing this restriction altogether, which a 
number of parties urged. There is merit in the NAITP observation 
that such a course would simply mean curbing current network shows 
in favor of old network shows, with a corresponding decline in any 
new program production, either network or first-run syndicated. 
Considering the substantial impact on new material which this would 
have, it does not appear that it should seriously be considered. 43 / 

107. Sports runovers . The general rule structure adopted 
and discussed above makes somewhat easier the problem of dealing 
with straight late-af ternoon "sports runover" situations, e.g., 
football games starting at 4 p.m. E.T. and usually, but not always, 
ending by 7. Since the 7-7:30 p.m. period is no longer subject to 
restrictions, this becomes less of a problem. However, if the 
objectives of the rule are to be properly served, we also believe 
it desirable to insure a higher degree of protection from impinge- 
ment for the remaing portion of "cleared" time, the 7:30-8 p.m. E.T. 
period, than that which has prevailed up to now for the preceding 
half-hour. Accordingly, the formulation adopted in Appendix A is 
that sports runovers of late afternoon games will not be considered 
"network programing" if the game was scheduled so that in normal 
course the telecast (including post-game shows, if any) would have 
been over by 7 p.m. E.T. We realize that no rule will prevent all 
runovers — triple overtime basketball, 13-inning World Series games, 
an hour's weather delay in a golf tournament, etc. — but this should 
eliminate al) but a very few of them. Since the networks have been 
following such scheduling arrangements in the oast, this should 
present them witn no difficulty. 


_43/ With the more liberal provisions adopted, it appears that it will 
no longer be necessary to consider further "off-network" waivers for 
particular programs, once the rule goes into effect. This ad hoc 
process presents some difficulties and dangers. 
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108- The "time zone difference" problem . This subject, 
discussed in pars. 51-52 above, acquires a new aspect in light of our 
decision to tie the access period to a certain time of the evening, 
7:30 p.m. E.T. and P.T. (6:30 p.m. C.T. and M.T.). This means that 
not only will these Western situations arise in connection with the 
Academy Awards program and similar events, which start at 10 p.m. 

E.T. and are preceded in the East by two hours of network programs; 
they will also occur with every evening network sports event origi- 
nating in tne East. For example, a World Series game starting at 
8 and running until 11 E.T. (5 to 8 P.T.) will preempt the access 
period that evening for Mountain and Pacific time zone stations, 
and therefore the station will not be able to comply with the rule 
if it carries the game These much more numerous situations have 
not been a problem under the present rule, since, when the network 
presents a sports event at 8 p.m. E.T., normally it presents no 
other network material that evening. But with the rule in its 
changed form, the situation will occur fairly often, for example 
with NBC's 15 or so regular Monday night baseball games (plus the 
All-Star game and up to three World Series evening games-) and ABC's 
13 or 14 Monday night NFL games, which start at 9 p.m. and are pre- 
ceded in the East by one hour of network material. All told, taking 
into account "special events", the total could be as much as 25 times 
a year for a given station under present scheduling patterns. 

109. Clearly, it would not be in the public interest to 
forbid carriage of the games themselves. The question is whether 
stations doing so, during one of the access period 7:30 slots, 
should be required to "clear" a corresponding half-hour later that 
same evening. We conclude that this should not be required, as a 
matter of regulation; the rule as adopted states simply that r.hese 
occurrences are not considered to be "network programing" for the 
purpose of Section 73.658(k). There arc too many complexities to 
warrant the formulation of an iron-clad rule, including the desir- 
ability of permitting the presentation later in the evening of 
network news when it has been preeempted by these events at its 
usual time, and some variations in network practices with respect 
to filling the time after the sports or other special event. 

However, in situations where the network does not present material 
for the West after the event, and where therefore these stations 
have considerable prime time at their disposal, we expect that some 
of it, at least, will be devoted to the type of material which it 
is the purpose of the rule to promote, local or first-run-syndicated 
programing. 
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u 11 ? > "Su mner Olympics" situations a nd pre-carae shows 

6 t- aie i, a ^ OI,t;Ln8 herein the suggestion of the parties that when a* 

certain tvoe^f ^ °J f ubstantlall y al l of its prime tine to a' 
ho,^ w >P f in speckl programing, use of the additional half- 
hour between 7*30 and 8 for that purpose should also be permitted 

naJtie^Tr ?? u ^ ° f situation » which all commenting 
parties agreed should have been the subject of waiver). The chief 

problem in this connection is what should be considered "special" 
programing, particularly as to evening sports events ~ faJrlv 
common, as noted above — and movies e a a f„“ ! y 

tion such « Ti,o Ton r , ’ e,g, » a four-hour presenta- 

tion sucn as The Ten Commandmen ts. If l e f t without 

r « » ;*sss ss 

to dofi M exactly all of the kinds of material, sports event, etc 
Which would warrant such treatment. Accordingly, we limit the 

ZTli? °n, thI : baSlS t0; (1) ^ nterna If °nn Imports e^ts ^Summer 

and Winter Olympics, and perhaps some others such as Pan-American 
games, ( 2 ) New Year's Day bowl games (an established situation) 
and (3) other network programing of a "special" nature which is 
neither sports events nor motion pictures. 

chief lv b/nnr Pre " l ’. a ’« -gh°“s- Some past waiver requests, 

?£ l id'.™ ‘ connection with the baseball All-Star pace and 

rfr-: abo^T. TL 

All-Star baseball game plus oZ otll " „t Pl “ S the 
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112. Changes I n det erminati on of top 50 markets 
We are not adopting herein certain suggestions advanced during the 
oral argument by the representative of one multiple owner (The 
Outlet Co., with stations in Orlando, Providence, San Antonio and 
Syracuse) concerning the determination of what are the top 50 markets 
each year. One suggestion was that our ranking should use ARB's "area of 
dominant influence" (ADI) figures and ranking, rather than "prime 
me households as at present. The former was said to be the basis 
used by advertisers. The other was that the ranking, according to 
any given year s list, be effective further in the future rather than 
the next season; for example, our current list should be effective 

^ginning of the 1975-76 season. This would give stations 
additional lead time in planning when they come into the top 50 
or the first time, and they would already know, when in, how long 
ley will remain. The first point would make very little difference 

Beach b^kT °V 974 7 7 u 1 \ stin&si ^cuse is out and Orlando-Lay tona 
Beach back in under either). The second matter does not appear to 

represent a major problem, considering the small number of changes 
which occur each year (two between 1973-74 and 1974-75, with Syracuse 
and Toledo dropping out and Orlando-Day tona Beach and Salt Lake City 
re-entering). In view of the complexities which might be involved, 
and the fact that these suggestions were raised for the first time 
quite late in the proceeding, they arc not appropriate for consid- 
eration here. These questions may be raised by separate petition 
lor rule making if a party wishes to do so. 

. 1 1 13 ' M. f cctive date. _ We have concluded that essentially 

as iar as the basic changes involved are concerned, the rule should 
be made effective as of the fall of 1974. In order to avoid the 
need for temporary readjustments lasting only a few weeks (which 
have been the subject of waiver requests in the past) we are t 
providing, rather than October 1, an effective date of "the date 
between September 1 and October 1 which the station's primary network 
designates as the start of the fall season". Generally, this will be 

° n rcasons ^ or picking a date some 8 months away — rather 

than the much longer time requested by CBS, or the more immediate 
effectiveness urged by the "majors" — are that this appears to be 
the most satisfactory resolution in light of all of the circumstances 
and the nature of the changes made. Clearly the public interest is 
served by making improvements in any rule effective at a reasonably 
early date, and we cannot agree with CBS that so much lead time is 
necessary in view of the limited expansion of network programing which 
we have decided to permit. On the other hand, we believe that an 
earlier eate would create confusion and possibly work a hardship on 
some parties. The 8-month period thus allowed appears adequate for 
all parties to make plans and preparations in light of the fairly 
small changes which have been adopted. Pending the effectiveness of 
the amendments adopted herein, the present rule remains in effect and 
must be complied with. 
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"p r 14 ‘o, In rGachin 8 this conclusion, we have considered a 

etition for Clarification" filed herein on December 14 , 1973 
after our November 29 Public Notice of instructions to the staff 
to prepare a document amending the rule essentially as set forth 
herein by two of the most vigorous supporters of the Rule, 

nw Asso ^ atlon of Independent Television Producers and 
Distributors (formerly NAITP), and Association of Independent 
Television Stations, Inc. This pleading, while initially asking 
that our public announcement be clarified by the specification of 

cJie e f C f ° r thG n ° W rulCS (n0t -ntioned'therein L 

o? tL y i975°5fi t0 ar8Ument , that the date should be the- beginning 
tl,M« 19 5 ' 76 f ?° n ’ ° r ab ° Ut 0ctobGr 1 . 1975 . It is urged that 
Wl/h CC ° ^ PUbllC n0ticc has creatGd confusion and paralysis 

whe?her C ^ Se °f ! uncertainty of the effective date and as to 
he the r the rule adopted will be exactly the same as that outlined 
in the public notice. It is stated that affiliated states are 

petitors S, '!."!! 1 thCy k "° W C ° r SUr,! “ 1 “ t thoy their com- 
petitors will be able to carry and how much first-run syndicated 

product they will need; independent stations are similarly afraid 

on affil^rr 6 of certainty as to what they must program against 

able f f e St rJ° n u ° r CVC ’ n What P ro 8 ra ®s will finally be avail- 

on I J H a m; ^ b ° th CaSeS the of this paralysis falls 

on independent producers, who are thus unable to sell their material 

Jomine ar8Ued ^ th ° ° nly Way t0 rem ° VC the ^certainty as to the 
coming season is to state clearly that the new rules will not become 

Det i f I 1VC ? ntil fal1 1975 5 otherwise * with the inevitability of 
iniinor 8 reconsideration (and likely modifications at least 
in i! ® as a result thereof), and of court appeal lasting 

in* «, 1975 , there will be only an illusion of certainty if the 
Commission issues now a decision effective this fall , and it is 

either f?om e th al ? 3 Stay °J a " October 197A da te will occur, 

hoievlr n C °fT i3aion or fron a reviewing Court. 'Meanwhile, 
h wever, considerable damage from the present uncertainty' would 

have been done; therefore the Commission should recognize the 
realities and itself impose now a year's delay. 44/ 


~ No specific details in support of the general assertions are 
given, but it is stated that this is for reasons of confidentiality, 
and. if .requested NAITPD will supply information as to station non- 
renewal or refusal to purchase, on a confidential basis. 
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It is also claimed that a fall 1974 effective date 
would in effect contribute chiefly to the use of cheaper off-network 
re-runs, since the networks have stated that they need greater lead 
time before increasing their programing (e.g., CBS urges the fall of 
1975), and first-run syndication production efforts will be to some 
extent diminished by the uncertainty (further hurting production 
activity in a recession period) so that there will often be little 
choice except to use off-network material. Producers of new one- 
hour programs, it is said, are particularly affected. This would 
inter alia, hurt independent stations, by the siphoning of off- 
network material to their affiliate competitors and also by putting 
them in a second choice position as to scarce first-run product- 
These parties also urge that the Commission should follow the ex- 
ample of its earlier handling of the rule, making it applicable 
only some 17 months after its adoption (May 1970 to October 1971) 
and then giving an additional year for stations to run off-network 
material in the access-period. A greater grace period here is said 
to be a f ortiori , since here it is a matter of re-runs replacing new 
material rather than vice vers a. Lastly, the matter of equity is 
claimed that many independent producers have in good faith pre- 
pared new material for syndication in this fall's season, and are 
suffering economic damage from the uncertainty. In sum, it is said, 
equity, the public interest and precedent all dictate an effective 
date no earlier than fall 1975. 

116. We do not find in these arguments reason to delay the 
effective date of the rule changes longer than until this fall, 
whatever date in September 1974 the station's netwo-. k selects as the 
start of its fall season. As mentioned above, the rule is in ef- 
fect a restraint, whose maintenance to the full extent it now exists 
we cannot find to be justified. Therefore it is appropriate to 
lessen the restraint at the earliest date consistent with the need 
for reasonable advance planning. The period of some eight months 
from this decision should be sufficient for that purpose, or, for 
that matter, the period of roughly five months which should elapse 
between any decision on reconsideration and the effective date. 
Appeals to c OU rt may of course delay the ultimate finality of the 
decision, but in view of the compromise nature of the changes 
adopted, it is far from certain at this point who the appellants 
(if any) would be, or what kind of stay would be sought or would 
be appropriate if requested. In our view, any further delay on our 
part, if it should ultimately be appropriate, should be granted only 
after we have had a chance to consider the matters raised on recon- 
sideration (which may, of course, raise this point as well as sub- 
stantive matters). Moreover, as mentioned earlier, the changes 
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adopted herein are basically not great. As to additional network 
programing, this may be only up to one hour on one night a week as 
far as the time the networks have used up to now is concerned. The 
other significant change here is the removal of restrictions on the 
7-7:30 p.m. half-hour; but, as mentioned above, some 90% of stations 
subject to the rule devote this time Monday through Friday either to 
news or to stripped game-show programs most of which were in exis- 
tence before the rule and shown in this time period to some extent. 

The petition states that the new rules will not provide any one- 
hour access slots; but in practical terms this is really a significant 
change only as to Saturdays (the networks all begin their Sunday 
programing at 7:30 E.T.). We adhere to the view expressed, that the 
reasonably prompt removal of the restraint involved is appropriate. 

117. Interim procedures pending effectiveness of the 
rule changes . Pending the effectiveness of the new rules this fall, 
we contemplate that in general the administration of the rule should 
proceed as it has up to now, with generally the same treatment of 
waiver requests relating to operation during this interim period 
(often, these may be handled by staff action under the expanded dele- 
gation of authority to the Chief, Broadcast Bureau, which was effective 
November 13, 1973; see Sec. 0.281(b)(7) of the Rules). We note two 
areas in which requests have recently been made and in which waiver 
appears appropriate if similar requests are received in the future, 
particularly in light of our determination herein that the mainten- 
ance of strict restrictions on use of the 7 p.m. (E.T.) period is no 
longer appropriate. 45/ These are: 

(a) Sports runover waivers for network coverage 
of golf tournaments, where the coverage is scheduled to conclude by 
7 p.m. E.T. but a tie and "sudden death" playoff, or weather delays, 
or a combination of both, may make it run later; and 

(b) Permitting stations to carry network news at 7 p.m. 
E.T. or P.T. (6 p.m. C.T. or M.T.), without its counting toward the 
three hours of permissible network prime-time programs that evening, and 
without the requirement that it be preceded by a full hour of local news 
or public affairs programing, on evenings when the station's regular 
network news time during the previous hour is preempted for a sports 

or other special broadcast (network or non-network). 

A5/ We do not here pass on two other pending waiver requests, which 
might involve impingement on the availability of prime tine to a larger 
extent: One is a petition for reconsideration of our deferral of waiver 
for the off-network program An imal Worl d; the second is by a station 
for waiver to permit regular presentation of the ABC public-affairs 
program The Reasoner Report , during prime time on Saturdays, when fol- 
lowed (but not preceded) by a half-hour local public-affairs program. 
Decision on these will be forthcoming in the very near future. 
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a _ . } 18 ' Consi deration of the rule in the future 

year, (two, three or five years are s^stSjr " Unb " ° f 

this re S pce“ 9 'it W 'ii 1 verv ES??” 1 ?? c h<! d f slrab “‘ty of certainty in 

asency to give assurances of the L^^steY"’'^'’?' 

who have particimr r>rl in n,_ A 4 . , ^ ucsted * The Commissioners 

who br.;“i„ p t:fi^ t L h %utS °^t c c r notbi " <i 

Priate to bind ourselves to a given course of actin ' * aPPr °“ 
aTpnrent y ^i“ U clr '™ st *"“ a - However, certaii 

01 e us, it is not anticipated that another look at the 

tSat" if^rr 7 le ” iu be “ken in the immediate f“„« nor 

resolution wtu'S.'iitSiTbri" n r e^od e f fUrth n r 

the proceeding. f period from the commencement of 

contained tfsec"^ 0 ^?: 30 l! toZV 

and 313 of the Communications Act of 1934, as ’amended? 30 ’ 


ORDER 


121 . 


In view of the foregoing, IT is ORDERED, That: 


Of the Commission’s “us^the^nf rLe’ 197 ‘’ Y' 10 " 73 - 658 < k > 
to read in its entirety as set forth in Appendix I“iSe MW."®® 0 ’ 

Oecemher id, i,£ " 

elevision Producers and Distributors and Association of l n de- 
pendent Television Stations, Inc. IS GRANTED to the extent that 

resp e ects Ct ;s e DE^E D ' 0r ^ rUlCS 15 ad ° pted ’ and ln a11 other 
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. un 5 C) 7,16 waiver exempting "one-time" network news 

Section 73 6580^ * TO * TamB fr ° m the three-hour limitation now in 

ni; III f anted ln FCC 73 " 888 (Pleased August 31, 

EXTENDFD th Pe JT ?° c ayS 3fter release of this decision, IS 

as the start of ill* Septembcr 1974 wh ^h each network designates 

as cne start or its new season. 


(d) Petitions to 
argument held July 30-31, 1973, 
ARE GRANTED: 


correct the transcript of oral 
filed by the following parties 


Boston Broadcasters, Inc. 

National Association of Independent 
Television Producers 
American Broadcasting Companies , Inc . 
Vestinghouse Broadcasting Company, Inc. 
Goodson-Todman Productions 
National Broadcasting Company, Inc. 
Columbia Broadcasting System, Inc. 


122. IT IS FURTHER ORDERED, 
Docket 19622, IS TERMINATED. 


That this proceeding, 


FEDERAL COMMUNICATIONS COMMISSION * 


At tachment s 


Vincent J. Mullins 
Secretary 


NOTE: This rule amendment will be covered by T.S. IIK 72) -4. 


See attached statements of Commissioners Burch, Chairman, 

Wiley, * 


Reid, 


and 
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APPENDIX A 

Effective September 1, 1974, paragraph (k) of Section 73.658, the prime 
time access rule, is amended to read as follows: 

§73.658 Affiliation agreements and network program practices. 

* * * * * 

(k) Evening programming rooin' remontr, . The provisions of this paragraph 
apply to stations in the top-50 U.S. television markets (see NOTE below) which 
ere regular affiliates of, or commonly owned with one of the three national 
television networks (as defined in paragraph (j) of this section), with respect 
to their evening programming starting on the date between September 1 end 
October 1, 1974, which their network designates as the start of its "new 
season". 


(1) After such date in Seutember 1974, each station shall devote not 
less than six (6) half-hours between 7:30 p.m. and 8:00 p.m. E.T. and 
P.T. (6:30 and 7:00 p.m. CT and MT) Monday through Saturday to programs which 
are not network, off-network or feature film; Provided . however, That; 

(1) one (1) of these six (6) half-hours each week may consist of children's 
specials, documentaries or public affairs programming, either network originated 
or off-network. 

(ii) "Documentary" programming means any program which is non-f ictional 
and educational or informational, but not including programs where the infor- 
mation is used in a contest among participants. 

(2) The following types of material are not considered "network pro- 
gramming" for purposes of this paragraph, so that they may be presented without 
limitation during the Monday-Saturday time periods mentioned in subparagrapn 
(1) hereof: 

(i) "Runovcrs" of sports events carried on the network during late 
afternoon or early evening hours, if the telecast of the event (and accompanying 
pre-game and post-game material, if any) is scheduled so that in the normal 
course it would be concluded by 7:00 p.m., ET. 

(ii) For stations in the Mountain and Pacific time zones, the "live" 
broadcast of any "simultaneous" network programming, such ns sports events 
or some other special events, which are broadcast simultaneously throughout 
the 48 contiguous states; provided the network's schedule for the evening 
including such telecasts complies with the provisions of this paragraph with 
respect to stations in the Eastern and Central time zones. 
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(iii) Telecasts of an International sports event such as the i 

summer or winter Olympic games, New Year's Day college football games, 

or any other network programing of a "special" nature other than 
sports events or motion pictures, when the network devotes .all of its 
time after 8 p.m. E.T. or P.T. (7 p.m. C.T. or M.T.) the same evening 
to the name programing, or all of it except brief incidental "fill" 
material. 

(iv) "Pre-game shows" in connection with important sports 
events carried by the networks (e.g., the World Series), on no more 
than five occasions - per broadcast year. 

(v) Special news programs dealing with fast-breaking news 
events, on-the-spot coverage of news events or programing related 
.to such events, and political broadcasts by or on behalf of legally 
•qualified candidates for public office. 

(vi) Material carried on a commercial or other network other 
than the three national networks as defined in paragraph (j ) of 
this section. 

(3) For those portions of the Eastern and Central time zones 
where "daylight saving time" is not observed for part or all of the 
year, during the portion of the year when it is not observed, the 
times which must be "cleared" of network, off-network and other 
feature film material shall be one hour earlier than those speci- 
fied in subparagraph (1) of this paragraph, except for stations 
which regularly delay network evening programs and rebroadcast 
them an hour later. 


NOTE: For the purpose of this paragraph, the "top 50 U.S. television 
markets" are the 50 largest markets, in terns of average prime-time 
households, listed each year by the American Research Eureau (ARB) 
in its publication Telev i sion Market Analysis . S ortly after this 
publication is issued, the Commission will issue a public notice 
setting forth the top 50 markets as indicated in that publication. 
This listing will apply for the following "broadcast year", that 
period of about twelve months starting the following September on 
a date which each network designates as the beginning of its 
"new season". 
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APPENDIX B 





Parties participating in the proceeding by filing formal 
material or participating in oral argument 

This Appendix lists the parties who participated formally in the Dock- 
et 19622 proceeding, either by formal filing of material or in oral 
argument. There are listed first those parties filing initial comments 
(with an indication of their later participation, if any), then the 
additional parties filing reply comments (with a similar indication 
as to later participation), and then those participating in the oral 
argument without having filed regular initial or reply comments. 

After the names of TV licensee parties (except the three national 
networks, and some other parties, such as certain major film producers, 
whose main interest in the proceeding did not appear to be as licensees), 
there are listed the cities in which their stations are located. "Ind." 
following the city indicates that the station is independent; otherwise 
it is network-affiliated. 

In addition to the written material covered herein, a substantial 
number of letters and other informal submissions were received and 
have been included in the docket herein. 

I Parties filing formal initial comments through about January 15 , 3 °7 3 


Name 


Networks 


Later Participation 


Reply Oral 

Comments Argument 
3/73 7 /73 


Written 
Material 
after 3/73 


1 / 


American Broadcasting Companies, Inc. (ABC) X X 

Columbia Broadcasting System, Inc. (CBS) X 

National Broadcasting Company, Inc. (NBC) X X 

Associations 

National Association of Independent 

Television Producers (NAITP) X X 

Association of Independent TV Stations, Inc. X X 

ABC Television Affiliates Association 
CBS Television Affiliates Association X X 


1/ The later written material covered herein does not include various 
pleadings directed to the July 1973 oral argument, material submitted 
during oral argument by some of the participating parties, nor material 
filed later by the three networks concerning their own production 
activities and use of their prdduction facilities. 
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1 Parties filing formal initial comments (continued) 

Later participation 

Reply Oral Written 

Licensees 2/ who are also program Comments Argument Material 

s uppliers 3/73 7 /73 after 3/73 

Metromedia, Inc. (Cincinnati .Kansas City, 

Minneapolis-St . Paul , Los Angeles, New 
York, Washington, all ind. except 

Kansas City) and Metromedia Producers Corp.- X X 

Westinghouse Broadcasting Company, Inc. 

(Baltimore, Boston, Philadelphia, 

Pittsburgh, San Francisco) X X 


Other TV licensees 

Boston Broadcasters, Inc. (Boston) X 

Broadcast-Plaza, Inc. (Hartford) 

Corinthian Broadcasting Corp. (Fort Wayne, 

Houston, Indianapolis, Sacramento, Tulsa) 

Fisher's Blend Station, Inc. (Seattle) X 

General Electric Broadcasting Co., Inc. 

(Denver, Nashville, Schenectady-Albany-Troy) X 
Gross Telecasting, Inc. (Lansing, Mich., 

La Crosse, Wis.) 

KOOL Radio-TV, Inc . (Phoenix) 

Newhouse Broadcasting Corp. (Birmingham, 

Harrisburg, St. Louis, Syracuse plus 
satellite, 50% of Portland, Ore. ) 

Palmer Broadcasting Co. 

(DesMoines and Davenport , Iowa) 

Peninsula Broadcasting Corp. 

(Hampton-Norfolk, Va.) X 

Southern Minnesota Broadcasting Co. 

(Rochester , Minn. ) 

Time-Life Broadcast , Inc. (Grand Rapids) 

Turner Communications Corp. (Atlanta ind) 

WBRE-TV , Inc. (Wilkes-Barre/Scranton) X 

WHTN-TV , Inc. (Huntington-Charleston.W.Va. ) 

Seven licensees joining in "Summary Comments" y 

2/ Parent and subsidiary companies are counted as one "licensee". The 
listing of cities where these parties have stations includes only those 
stations and cities mentioned in the comments. 

V Chronicle Broadcasting Co., Clay Broadcasting Corp. .Griffin Tele- 
vision, Inc., Leake TV, Inc., Rust Craft Broadcasting of New York, Inc., 
Screen Gems Stations, Inc. and WBEN, Inc., with stations in San Francisco, 
Wilmington (N.C.), Wichita Falls (Texas) .Oklahoma City, Little Rock, 
Tulsa, Rochester (N.Y.), New Orleans. Sa\t Lake City and Buffalo. 
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* Parties filing formal Initial comments (continued) 

Later Participation 
Reply Oral Written 
Comments Arguments Material 

Major film producers 3/73 7/73 after 3/73 

MCA, Inc. y 

Paramount Pictures Corp. 

Screen Gems Division of Columbia Pictures, Inc. X 
Twentieth Century-Fox Television 
Warner Bros. Inc. X 

Other program producers and syndicators 

Firestone Program Syndication Co. 

The Fremantle Corp. 

Goodson-Todman Productions 
QM Productions 

Samuel Goldwyn Productions 4/ 

The Wolper Organization, Inc. 

Wrather Corporation 

Unio n, guild and actor agency groups 

Screen Actors Guild, Hollywood AFL 

Film Council, Writers Guild of America 
West and Composers and Lyricists Guild 
(joint comments) 

Independent Casting Television 

Other 




American Civil Liberties Union 

PI Additional parties filing formal reply comments 
Major Film Producers 


Metro-Goldwyn-Mayer , Inc. and United Artists 

Corporation (joint comments) X(MGM) 5/ 

Other program producers 

Daniel Wilson Produr' ?-s 
Ronox Productions, T ■ ; . 

4y Ihis party s cowmen' » related to its position as a lessor of production 
facilities. 

5/ MGM did not actually participate in the oral argument because of illness, 
but a statement by its executive vice-president was read into the transcript. 
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111 Additional parties participating In oral argument 

\ 

h an>e Also filed written material 



Network 

Hughes Sports Network, Inc. 

Association 

National Committee of Independent Television 
Producers and member producers Bud Yorkin 
and Lee Rich X 

I 

TV Licensees 

Post-Newsweek Stations, Inc. (Washington, Miami, 

Jacksonville) 

The Outlet Company (Orlando-Daytona Beach, 

Providence, San Antonio, Syracuse) 

Wometco Enterprises, Inc. (Miami) 

Program producers and syndicators 

Phillips Productions, Inc. (Joseph Cates, NAITP member) 

Youngstreet Productions (Nick Vanoff, NAITP member) 

Tomorrow Entertainment , Inc. 

Viacom International, Inc. X 

Worldvision Enterprises, Inc. X 

Union and guild groups j>/ 

Film and Television Coordinating Committee 

National Conference of Motion Picture and Television Unions 

Other parties 

Action for Children’s Television 
Adam Young, Inc. 

Dr. Bernard Gifford (of New York City-Rand Institute, 
but appearing for himself) 

Clarence Jones, Amsterdam Evening News 
Cleveland Amory 

National Citizens Committee for Broadcasting 
Paul Kline, Computer Television, Inc. 

Robert R. Nathan Associates, Inc. 

6/ The four spokesmen for the Film and Television Coordinating Committee 
also represented union groups which had filed comments earlier. The 
National Conference of Motion Picture and Television Unions, which Includes 
five unions and is concerned with national rather than local Hollywood-area 
matters, was represented by four spokesmen, its coordinator and officials of 
three of the component unions, IATSF., IBEvj..a;i5 NABET. 
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APPENDIX C 


Material In the comments and oral 
period programin g*. 


concerning 


access- 


dat ° fCO ” the C °“ ent » ”" d other filings in 
* et 19622 concerning access period, and to some extent other 

on various sub?"»? 8 ' “ ““ S °"' Co ™‘ s » l »» snalysos 

tit “T !fT th<! " Fl:rther Supplemental Joint Appen- 
ix tiled by the major film producers in September 1973 . .i-h 

contains new data for 1973-74 in addition to materLl from^heJr 

beei lGr ^° int Appendix” for prior years. These filings havo not 

nenf« qU rfJ° ne< \ a8 t0 their accurac y. although some of 'the propo- 
nents of the rule strongly objected to some of the assumptions end 

rather than^h ** uraphast2in 8 ttrae devoted to various programs 

weU L the later r h 8 ^ " ^ includLn * the 7 ~ 7 ^ 0 Period as 
a i ? hali-hour which is the actual network cutback 

and allegedly misleading use of percentages of "access entertain- 

ment programing" rather than of total access time ( the latter 

would be about a third lower). The Commission staff has checked 

the data and finds that it is at least reasonably accurate and 

is much the most complete of any of the showings submitted. 1/ 

The two tabies are presented for the figures contained, not for the 
material at the top, particularly on Table II, which is the "m/Hom" 
own comment on the figures, with which we do not necessarily agree. 


" . rc , ® are - croT8 > thc y are not necessarily in favor of the 
majors position. For example, while the majors argue that local 
programing has increased little under the rule, their figure o 

partied ” 3 ^ the hi8hest of the commenting 
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• 

This table analyzes, by broad type, those programs 
scheduled in the 3rd year — ' 7 3— ' 7 ^ — of the prime 
time access rule. Prior to the rule, network entertain- 
ment programming occupied 1137 half-hours, or 5*4.155, of 
"access time . " 

For ’ 7 3— ' 7 ^ , syndicated entertainment programming 
occupies 1382 half-hours or 66.855 of the total. News, 
local-interest programs, and movies are scheduled in 
the balance of "access time." 


Table 1 
197 3-7 ^ 


TOTAL ACCESS PROGRAMMING BY TYPE 2/ 


# half-hours % 


1970-71 season before rule 

(network programming) (1137) (5*4.1) 


1973-7*4 season 


Entertainment 

1382 

66.8 

(Top 23 entertainment 
programs ) 

(1132) 


News (local and network) 

475 

23.0 

Local interest (non-news) 

1*45 

7.0 

Movies 

66 

3.2 

Total Access Programming 

2068 

100. 0 % 


2/ For 1970-71 (before the rule) and 1972-73, the corresponding data In the 
majors' "Joint Appendix" is as follows (half-hours): 1970-71 : entertainment 
1537 (network 1137, off-network 268, made for syndication 132), news (local 
and network) 457, local sports and other 44, movies 62. 1972-73 : entertain- 
ment (syndicated) 1383, total news 488, total local interest 135 (including 
5 "Block interest"), movies 94. 
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Use of Foreign-Produced Material 

The "majors", and other opponents of the rule, emphasize the 
extent to which foreign-produced material is used in access time under 
the rule. This rose from practically none in 1970-71 (before the rule) 
to 281 half-hours in 1972-73 entirely foreign-produced (20.3% of access- 
period entertainment program time), of which 244 half-hours were "off- 
foreign network". The increase was particularly notable in dramatic 
programing, 74.2% of which in 1972-73 (in terms of time devoted to it) 
was of foreign origin ( Police Sur-eon , The Protectors , Evil Touch , etc.). 
This percentage is probably even higher in 1973-74, with the demise 
of the Young Dr, Kildare program. 

However, overall, it appears that foreign-produced material 
has declined somewhat in 1973-74, with only 197 of station half-hours 
devoted to "off-foreign network" programs, compared to 244 half-hours 
in 1972-73. Also, the networks have used foreign material in prime 
time in the past (Metromedia refers to 15 examples) and still do; 
there was mention in the oral argument of 7 such situation; (although 
most of these were specials rather than regular weekly series). 

Use of "network re-treads " 

The majors et al also refer to the great bulk of syndicated 
access-period programing as "network retreads". While this term is 
used too broadly to be truly meaningful as such (since practically 
all entertainment programing is to some degree "derived" from some- 
thing earlier), nonetheless a great deal of material is revivals or 
continuations of foreign network series, or, in the case of seme 
successful game shows such as Let's Make a Deal , The Price i s Plight 
and Hollywood Square s, "sixth episodes" of programs currently stripped 
on the networks on weekdays. Of the top 25 access-period programs 
in 1972-73 in terms of station time devoted to them, 6 were foreign- 
produced, three were "sixth episodes" of daytime network game shows, 
and 12 were continuations or revivals of former network series 
( Kildare, Lassie , W ild Kingdom , La wrence Welk , lice Haw , Merv Griffin, 
and six game shows, 4 of them generally stripped). The other four - 
George Kirby, Mouse Factory , Parent Game and Wait Till \our l ather 
GctTs home — have less specific origins in former network shows. 

The top 23 programs in 1973-74 include 13 of the above and 10 new 
ones; of the 10 new entries, 3 are foreign, 3 are present or recent 
daytime network game shows, and four have less specific antecedents 
(the latter are Du sty's Trai l, Ozzic's Girls , Bowling for Dollars 
and Wild, Wild World of Animals" . TT~ 

3/ in petting forth these figures, we recognize of course the argument 
of the proponents that the public interest is served by the operation of 
the rule in permitting the continuation of programs, such as Lawrenc e V> e lk , 
which are quite popular even though their demography no longer fits the 
network's ideas at a particular time and therefore the network cancels 
the program. 


144 


- 4 - 


Local Programing 

As to the amount of local programing on top-50-market affil- 
iated stations during the one-hour access period, the majors' Joint 
Appendix showed, for a week in the fall of 1972, a total of 130 half- 
hours of local material of a general nature other than news and movies 
(sports, etc.), plus 5 half-hours of "Black interest" material, pro- 
grams identifiable as such by their title (this is probably an under- 
statement). The first figure is a considerable increase from 44 
half-hours in a similar week in 1970, but a decrease from 164 half- 
hours in a week in the fall of 1971. The "Black interest" figure 
s an increase from nothing in 1970 and three half-hours in 1971. 

The 1973 figure is 145 half-hours total (no breakdown as to "Black 
interest ). 


ABC and CBS nls ° Rave overa11 figures for a week in the fall 
of 1972, though not for earlier years. ABC gave figures for the total 

He affairs program s on the top-50-market 
affiliated stations during the 7:30-8 p.m. (E.T.) time period except 

Sunday 10:30-11 p.m. E.T. for CBS and NBC affiliates — 118 half-hours. 


The figures showed considerable variation among markets. 

Boston and Houston showed 11, Dallas-Ft. Worth 9, Chicago, Miami, 

Sacramento and San Antonio 6, and Milwaukee and Oklahoma City 5. 

All of these except Boston represent largely the fact that one or 
more stations in the market have lengthened their local newscasts 
to an hour; in Boston, the programing is of a more variegated nature, 
with WCVB in 1972 presenting a different local program each day at 7:30 p.m. 

At the other end of the scale, ABC's figures showed no local 
news or public affairs programs on affiliated stations (during this 
half-hour) in 11 markets, and only one half-hour in 15 markets, the 
latter including New York and Los Angeles. 


The CBS showing was based on the same 7:30-8 p.m. (E.T.) 
period, plus a half-hour additional on Sundays, for a week in the fall 
of 1972. It showed that of 1,190 station half-hours, 149 (12.5%) were 
devoted to local programs other than public affairs (sports, enter- 
tainment, discussion and movies), and 111 to news and public affairs 
(9.3% of the total hours). 

A few other licensee parties made showings as to the access- 
period programing in their markets, local and otherwise. Westinghouse, 
for example, showed that in roughly the same time period analyzed by 
CBS (above), in the. 5 markets where it has stations there was a total 
of 32 local programs on affiliated stations during a week in October 
1972 (including 4 regular newscasts but not including movies). These 
included 13 in Boston, 6 in San Francisco, 5 in Baltimore and 4 in 
Philadelphia and Pittsburgh. Thirteen of the 32 programs vrere on 
Westinghouse stations. 
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At the oral argument, an official of Viacom International, Inc., 
one of the proponents of the rule, stated and presented an exhibit showing 
that as of fall 1973, local programing would be presented during the access 
period in 44 of the top-50-markets, on 78 stations subject to the rule. 

— stripp ed" material and other "block" programing on we ekdays in 46 
of the top 50 markets, 1970, 1972, 1973 3/ 

The following are the figures as to use of "stripped" game shows 
and other material during the first and second half-hours of prime time, 
Mondays through Fridays, for weeks in November 1970, November 1972, and 
October 1973. The news "blocks" mentioned were presented on all five nights; 
the movie program on ABC stations in Los Angeles and San Francisco ran on 
four nights (Monday in these weeks was ABC's Monday night NFL game). The 
other "stripped" material ran usually on five nights, although in up to 
about a dozen cases per year the station presented a different program 
on one night, and in one 1973 case two nights. 

7-7:30 p.ro. E.T. and P.T., 6-6:30 p.m. C.T. : 

1970: 20 game shows, 33 off-network programs (mostly comedy such as 
Petticoat Jun ction, I__Love Lucy or Dick van Dvke show strips 
and some drama such as Dragnet ), 47 local n7Tw37~2& network news, 

3 local movie blocks, i syndicated ( Death Valley D ays). Total: 130. 

Nine stations presented "variegated" programing, basically e differ- 
ent program every night. 

1972: 51 game shows, 43 local news, 22 network news, 4 other 4/, 3 movie 
blocks. Total: 123. 16 stations presented "variegated"~programing. 

1973: 56 game shows, 45 local news, 21 network news, 2 other, 3 local movie 
blocks. Total: 127. 12 stations presented "variegated" material. 

3/ The 46 markets include all of the 1973-74 top 50 markets except Denver, 
Phoenix, Greensboro-Winston-Salem-High Point and Wilkes-Barre-Scranton. 

The first two are excj’ded because of their Mountain time zone location, 
where schedules in 1970 before the rule, and to some extent later, are more 
irregular than elsewhere, so that analyzing a particular half-hour is less 
meaningful. The last two are excluded because they were not in the top 50 
in 1972-73, so there is no basis for comparison. The UHF station in the 
Grand Rapids-Kalamazoo-Battle Creek market, not yet on the air in 1970, 
is not .ncluded in any of the years. Included are four stations in the 
Hartford-New Haven market, where two UHF stations are affiliated with NBC. 
Source: ARB audience survey listings for November 1970 and November 1972 
(particularly the second week of each year); and for 1973, 13/ Guide for 
the week of October 6-12. 

4/ "Other" programing is in most cases the Merv Griffin 90-minute talk 
show, shown in three markets in 1972 and two in 1973, but which at the oral 
argument was described by an official of Metromedia (which handles it) as 
not basically an access-period program . The remainder of this category 
consisted in 1972 of a 7 p.m. block on a San Francisco station listed as 
Wide Wonderful World", which may actually be variegated "outdoor" material 

lather than a strip; and in 1972 and 1973, half-hour "film" programing at 
7:30 on one of the two NBC affiliates in the Hartford-New Haven market. 

l»lP 



1970: All network (except for a few isolated preemptions) and thus 
"variegated" programing. 

1972: 33 game shows, 7 local news, 3 other, 3 local movie blocks. 

Total 46 

1973: 34 game shows, 11 local news, 2 other, 3 local movie blocks. 

Total 50 

In 1973, in four markets all three affiliated stations 
were stripping game shows opposite the others in one of the half-hours; 
in two other markets, there were two stripped game shows opposite eacn 
other on affiliated stations in both half-hours; and in 17 other markets 
there were two game shows on affiliated stations at the same time 
( Source : Further Supplemental Joint Appendix of the major film producers). 

Use of "feature film" during the access period 

In 1973, three top-50-market affiliated stations present 
local movies on five weeknights, from 6:30 to 8. These are ABC’s 
owned stations in Los Angeles and San Francisco, and a station in 
Hampton-t.'orfolk, Va. The latter also presents a movie during the 
access period on Sunday. In 1970, the ABC-owned stations also 
presented movies on weeknights, but from 6 to 7:30; the Virginia 
station has programed in this fashion only since the rule. 

Another 15 top-50-market affiliated stations present local 
movies one night a week (or in one case two) during "access-period" 
hours (including a few late Sunday night). This does not include 
two which present them ending at 7:30 
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Use of Syndicated Material by "0 & 0" Groups 

One of the arguments urged by opponents of the rule is that 
it has not diminished network control and dominance, for one reason 
because of the vital role the three 5-station groups of netwock-owned 
stations play in the success or failure of a syndicated program. It 
is appropriate to inquire into the extent the stations, in these three 
groups, actually program their access periods with the same material 
as other stations in the same group. Set forth below is data for 1972-73 
and 1973-74, using ARB rating survey program listings (for the second 
week in November 1972) for the first, and TV Guide .week of October 6-12, 
1973, for the second. As can be seen, the stations in each group do 
use the same material to a considerable extent, though never entirely 
so and somewhat less in 1973 than in 1972. 

ABC — 1972 : the five ABC-owned stations in the 1972 week presented 
a total of 24 access-period programs on the 5 stations, representing 
12 different programs (one, shown on two stations, was one hour; 
the rest were half-hour). 5/ 

Two programs were shown on all 5 stations, one on four, one 
on two, and 8 on one station only. Thus, of the 24 station program 
units, 42% were devoted to programs shown on all stations, 67% devoted 
to programs shown on two or more stations, and 33% to single-station 
programs. In terms of separate programs, 8 of 12 were used on one 
station and 4 on more than one. 

197 3: The 5 stations in the 1973 week showed a total of 23 access- 
period syndicated programs, including 14 separate programs. One was 
shown on all 5 stations, one on three, three on two and 9 on one st'tion 
only. Of the 23 station program units, 61% were programs shown on 
multiple stations, 39% were shown on one station only. Of the 14 
separate programs, only 5 were used on multiple stations, and 9 on 
one only. 


5/ In the case of ABC’s Los Angeles and San Francisco stations, there 
is included here the non-network material they present on Mondays fol- 
lowing the ABC NTL football game which preempts the usual access-period 
time. In both cities for both years, this was the Department S syndicated 
program. 
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CBS - 1 972 : The 5 CBS stations showed a total of 35 syndicated programs 
in tne access period, including 10 separate programs (one one-hour, the 
rest half-hour). Five programs were shown on all 5 stations, two on 
three stations, one on two, and two on one only. Thus, 71% of the 35 
station program units were material shown on all stations, 94% of it 
was material shown on two or more stations, and only about 6% was 
material shown on only one station. Of the 10 programs, 8 were shown 
on two or more stations. 

1973: The 5 stations presented, in the 1973 week, a total of 
30 syndicated access-period programs, including 13 separate programs. 

None were shown on all 5 stations, 3 appeared on 4 stations, 3 on 
three stations, 2 on two stations, and 5 on only one station. Thus, 

83% of the station program units were material shown on multiple stations, 
and 17% was material shown on one station only; of the different programs, 
8 were used on multiple stations and 5 on one only. 

NBC - 1972 : NBC has been the most nearly monolithic of the owned- 
station groups in this respect. In 1972, of a total of 38 syndicated 
programs presented during the week on the 5 owned stations, 35 repre- 
sented 7 programs which were on all 5 stations, or over 90%; one 
program was on two stations and one on one station. 

1973 : There was a somewhat greater difference among these stations 
in 1973. The 29 syndicated access-period programs presented during the 
week on the 5 stations included 8 programs, five on all 5 stations, 
one on two and two on one only. 6/ Thus, some 86% of the station 
program units were material shown on all 5 stations, and only about 7% 
was material shown on only one station. Six of the 8 programs were shown 
on more than one station. 


J 


I 

I 


6 / These 29 program units occupied 39 half-hours of time, including the 
one-hour Starlost program and two half-hours of Hollywood Squares , both 
in all 5 markets. 
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APPENDIX D 

SUMMARY OF CERTAIN FACTUAL DATA AND SPECIFIC ARGUMENTS 

This Appendix summarizes factual data and specific arguments 
relating to two subjects. Most of it concerns material submitted in 
comments; paragraphs 11 and 33-37 relate to material presented at the 
oral argument, which differs in some respects from that in the comments. 

A. Effect on U.S. program production and employment in it . 

1. One cf the arguments vigorously urged against the rule, 
and for its repeal, is the asserted serious adverse impact on U.S. 
program production and employment in it, which is generally put in 
terms of impact on ''Hollywood". The chief parties advancing this 
argument are the "majors" and the Screen Actors Guild and other labor- 
guild organizations filing jointly ("SAG ct al") ; other parlies urging 
the point are Samuel Goldwyn Productions and Independent Casting. 

2. These parties assert that the network cutback resulting 
from the rule has meant a loss in Hollywood production activity of 
nearly $60 million annually, computed on the basis of slightly over 
$100,000 production cost per half-hour episode, times 24 episodes 
per series per year on the average, times 24 half-hours of network 
programs lost (4 hours per week per network). 1 / SAG et al , using 

a similar but slightly different basis of computation, put the 
annual figure at $63 million with $53,550,000 of it being payroll 
($106,250 average payroll per episode), representing 16,128 pro- 
duction jobs or 3,570 full time jobs. Either explicitly urged 
or implicit in these arguments is the position that this loss is 
not made up to any significant extent by the access-period program- 
ing which has resulted under the rule. It is said that this is 
because this material is very largely either "game shows", 
involving little production activity and often made on an assembly 
line basis (and not employing actors in any event), or material 
produced abroad and thus not helping those actually working in 
U.S. production (although some American producers are involved 
and may benefit). 


1/ The actual amount of the network "cutback" per week resulting 
from the rule is either 22 or 24 half-hours a week, depending on 
what period is chosen as a basis for comparison. In November 1970 — 
a period chosen by most commenting parties for comparability with 
fall 1972 data — all three networks programmed beginning at 
7:30 E.T. 6 nights a week and at 7 p.m. on Sunday, and ran until 
11 p.m., 24 half-hours more than they may under the rule. However, 
early in 1971 ABC cut its Sunday programing back to 8 p.m. so that, 
immediately prior to the rule, the three networks presented 
22 half-hours more than permitted under the rule. 
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3. SAG et al advance statistics from labor sources as to 
the assertedly very bad unemployment situation in Hollywood resulting 
from the rule, the "rerun" situation and other industry problems, both 
TV and motion picture. As of November 1972, this includes figures 
for some 70 unions and guilds (including SAG but not AFTRA, which 
represents actors in tape productions), totalling more than 58,000 
employees. The unemployment rates range from 7.4%(film editors, 

1,739 total members) to 85% (actors, much the largest of these groups 
with over 75,000 total members). Other groups of over 1,000 members, 
and the unemployment rate, included property men (1,884, 23%) studio 

^ a ooA CrS (1,087 » 39 * 27 "> screen extras (2,645, 75%), and writers 
(3,000 members, 73%). Percentages for two other groups over 1 000 
(musicians 16,000 and directors 1,100) were not known. SAG et al 
claim that considering that November is the height of the production 
season, these figures are shocking, jnd they are even worse during 
the re-run season. 

4. Other parties mention additional data. According to 
Screen Gems, the decline in production activity represents a loss of 
3,800,000 hours of craft-union, "below the line" employment (statis- 
tics from the Motion Picture Health and Welfare Fund, showing 
31,851,033 such employment hours in 1969-70 compared to 28,021,721 
in 1971-72, the earlier figure representing a decline of some 
5,000,000 hours compared to the mid-1960's;. The "majors" also 
give figures as to the decline in production of filmed entertain- 
ment TV programs cvet the last decade -- 755 hours and 1,471 half- 
hours in 1971 compared to 1,530 hours and 3,060 half-hours in 1962), 
and a reduction in such material during the access period from 898 
hours in 1970-71 to 81 hours in 1971-72. However, as ABC points 

out in supplemental comments (mentioned below), this excludes the 
large and increasing amount: of videotape .pro.grcmmi ng , both network 
and non-network, including such successful netv/ork programs as 
Al l , in the .. F a rvUy, Maude and Sanford and Son . Samuel Goldwyn 
Productions, which is a production company and also a supplier 
of studio facilities to independent producers (mostly for network 
programs) claims a 25% decline in filmed production activities 
at its facilities said to result from the preponderance of 
inexpensive programs using tape, or foreign materiel. It is 
claimed that this has hurt it and similar companies, and employment. 
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5. The proponents of the rule -- particularly NAITP, 

ABC and Metromedia -- urge a number of contentions in rebuttal to 
such arguments: (1) this is really not an appropriate concern in 
this proceeding; television is not chargeable with the health of 
Hollywood, the Commission was not concerned about this when it 
gave "off-network" waivers particularly for the foreign S ix Wives 
of Henry VTII program, and in its comments in Docket 19554, the 
Justice Department expressed the view that the Commission's au- 
thority to consider unemployment or under-employment in Hollywood 
is "not clear". (2) this whole argument about "impact on Holly- 
wood" is a myth; there is bound to be more employment with nearly 
70 syndicated access-period programs now compared to 21 
network programs during these earlier hours as well as increased 
local programming activity (NAITP uses the figures 4,620 episode- 
jobs compared to 1,386, on the basis of SAG's formula of 66 persons 
per episode, assuming the same new-repeat ratios); (3) these syn- 
dicated programs have a higher new-repeat ratio than network shows, 
particularly game shows (1153 of 1560 episodes of 10 game shows 
are new), so that using the same formula, game shows represent 
76,098 episode-jobs compared to 792 for Wild Kingdom's 12 new 
episodes (or 24,864 if it presented the some number of programs); 

(4) production everywhere in the U,S. must be taken into account, 
including both syndicated shows made outside Hollywood, and local 
productions, aid the Commission should also look at the quality 
of employment -- youth, minorities, women, etc. -- in which the 
independent producers are better; (5) Hollywood's "crisis" has 
been overstated, since conditions have improved since about mid- 

1971, with movie box-office receipts up in 1972 compared to 1971 
(207. in gross receipts, 167. in number of admissions), more of 
the "majors" showing profits and their overall income picture 

improved by more than $100 million in 1971 over 1970, feature film"starts" 
up 327. and U.S. "starts" on foreign locations down 177., and 
unemployment down in the fall of 1972 compared to a year earlier; 2/ 

2J ABC presents figures based on California State unemployment 
insurance records, showing unemployment declines for all craft 
and guild categories shown except directors. The figures given 
are numerically considerably smaller than those shown by SAG et 
al, for example including only 721 unemployed actors in October 

1972, whereas SAG's 857, of 25,000 would be over 20,000. Some of 
the opponents claim in reply that this is factually ridiculous, 
based only on claims during a tvo-week period, and ignores those 
whose benefits had expired by late 1972, or who, unable to get 
work, left the industry. NAITP also urges generally that the 
rule serves as a "shot in the arm" to independent production 
activity, and will benefit employment by forcing abandonment of 
archaic practices. 
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(6) to the extent there still Is "depression" In Hollywood from 
this cause, It represents basically the decisions of the "majors" 
not to come Into access-period production on a non-network basis, 
which they are free to do and doubtless will soon do if the rule 
Is affirmed; (7) the whole matter is a highly complex one, in- 
volving this factor to some extent but also re-run3, increased use 
of movies (Metromedia claims that in a February 1973 week, 16 prime 
network hours were devoted to made-for-theatre movies reflecting 
no TV production activity); "runaway production", declining box- 
office receipts, and obsolete production and business practices -- 
many of which factors reflect the basic problem which is high and 
increasing production costs, which have just about doubled in the 
last 10 years and are in part a union-caused problem; (8) the 
practice of foreign importation is by no means confined to access- 
period material, since the networks have done it on a number of 
occasions (Metromedia lists 16 in the last several seasons) and 
about 10% of prime time network schedules is devoted to foreign- 
produced movies; and, of course, the "majors", with 957, of their 
production away from Hollywood, are poor parties to urge this point. 

6 . Material in NAITP and ABC Supplemental Comments 

(July 1973), As permitted under the Notice of Oral Argument herein, 
NAITT and ABC filed supplemental comments discussing this subject 
at some length. NAITP's additional material is largely in the 
nature of legal argument disputing the relevance of this whole 
subject; it is asserted that it would be permissible for consider- 
ation only if it were shown that program output had declined under 
the rule, which obviously it has not. Absent that consideration, 
the matter is not appropriate for Commission evaluation. NAITP 
claims that since prirae-tirne program output has increased under 
the rule, what those who raise this issue are really urging is 
that Hollywood employment be increased at the expanse of an 
increased supply of programs -- clearly inadmissible from the 
Commission's standpoint. 

7. ABC likewise raises the relevancy question, but goes 
into more detail factually. It is claimed that basically, any 
assumption that unemployment in Hollywood is caused by the rule, 
and should be grounds for repealing it, is much too simplistic, 

in ignoring: (1) effect on employment elsewhere in the U.S., con- 
centrating only on Hollywood, which means generally the "majors" 
who have not chosen so far to be active under the rule; (2) it 
ignores other developments in the industry, such as those relating 
to feature film and the substantial income from TV commercials. 

ABC claims that while the rule has led to different types of 
programs, and thus employment shifts as compared to the standard 
dramatic fare which makes up the bulk of network prime-time 
material, this does not necessarily mean fewer people. Thus, a 
game show typically means less employment than a dramatic show, 
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but a variety show such as Lawrence Welk probably means more, with 
the large number of musicians, even though, like the game show, it 
does not represent much income to Screen Actors Guild or Writers 
Guild members. Also, it is claimed that those advancing this issue 
tend to ignore completely the increase in employment resulting from 
more local access-period programming, for example the 14 people 
added to the staff of ABC'e Chicago station to handle its additional 
five weekly half-hours of news and public affairs material. In short 
ABC believes that overall, U.S. employment under the rule has in- 
creased. ABC claims that any analysis of this situation must take 
into account three factors: (1) extensive union "featherbedding" 
in the industry, which has increased production costs greatly; 

(2) the increased use of videotape rather than film, which renders 
some statistics such as those mentioned above of no value; and 

(3) the rising income from TV commercials (see the discussion of 
OTP Report material, below). 3/ In sum, ABC urges that, as happens 
from time to time in many industries, the source of the programs 
(majors v. independents) and the location of production have 
changed somewhat, but overall employment has increased rather 

than lessened, and the Commission should not act simply to pre- 
serve for the "majors" a position which they can no longer justify, 
Just as Southern California's other major industry, aerospace, is 
going to have to adjust with the times. 

8. ABC claims also that relief is not necessary because 
the majors -- having cut their payrolls and film budgets, and 
otherwise reformed their inefficient practices -- are now doing 
rather well (citing a Business Week article of June 1973 and other 
material). The number of planned motion picture "starts" in 
January and February 1973 was 32, nearly double the 1972 figure, 
with 12 to be produced in Hollywood. MCA-Universal will have 13-1/2 
hours a week of network prime time this year. "Runaway production" 
is down, with 91 produced-in- U.S. movies in 1972 and 130 or so 
planned for 1973, compared to fewer than 75 in the 1969-71 period 
(resulting partially from devaluation). A3C also refers to a 
trade press article concerning the highly-regarded Black Beauty 
series, in which the producer ascribes his success to the absence 
of American padded costs. It is claimed that the vise of inde- 
pendent production may have spurred the "majors" to more efficient 
and more effective efforts. 


2/ ABC asserts that many of the actors used in commercials are not 
really professionals depending on acting for their livelihood, but 
nonetheless they must join SAG, whose unemployment figures therefore 
include them when they are not working at this activity. It is 
claimed that these figures are to this extent an overstatement of 
the actual unemp loyment situation. ABC also suggests that another 
contributing factor to current Hollywood unemployment may be the 
economies put into effect by the majors in the last two years or so, 

both in their film budgets and elsewhere, for example MGM's cutting 
its payroll by 5,000 people. r> 

1 
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. 9 ‘ M at.crlnl In the OTP R eport (M a rch 1973) . In March 1971 

the Office of Telecommunications Policy published Its' "Analysis of the 

Related*?* Ef£e J tS p °f In ^ rca8es ln Same-Year Reruns Programming and 
Related Issues in Prime Time Network Television". This report related 
primari y to the "re-run" question, but contained some analysis re- 
lating to the prime time access rule. It was concluded that the rule 
was one factor leading to increased unemployment in the program pro- 
duction industry, along with re-runs, increased network use of movies 
eclining theatre admissions and "runaway production". However ic 

w^th tha u ChlS StUdy COVered ° nl y the P^lod ^ding 

with the 1971-72 year, the first under the rule, when use of "off- 

network material during the access period (as well as unrestricted 
use of movies) was permitted. The study stated that "... the time 
in question was devoted almost entirely to non-original programming, 
replacing original and network re-run programming", and that while 
it was not clear that this would continue for the future "it does 
aeem likely that access time will probably be devoted to’programs 
ol lower cost and lower employment than network programming." (P.30). 
The s *j U(] y analyzed CBS network prime-time programming for the 1962- 
63 and 1971-72 years, and noted a decline of 389 hours in made-for- 
TV material (regular TV programs and made-for-TV movies). It 
attributed this decline in roughly equal parts to the increase in 
made-for-theatre movies (none in 1962-63), 137.9 hours o r 35 47 
the prime time access rule (129.9 hours or 33.47,) and increased’ 
use of re-runs (121.3 hours or 31.17.). The report also contains 
a number of other statistics, including the income to entities, 
within SA« s jurisdiction for television programs, wovies and 
television commercials. In 1971, this was $34.0 million for TV 
(down from previous years), $20.6 million for movies (up from 
1970 but down from earlier years) and $59.2 million for commer- 
cials (down from 1970), a total of $114.4 million. Thus, more 
than half of the income to SAG entities is from TV commercials. 

The income from television programs is less than that shown for 
A1TRA (which represents, inter alia, actors in taped shows); but 
the latter, $69,3 million, includes local stations as well as 
programming personnel. 


10. Data a dvr nee d by the "majors" ln sunnort of their 
claims of Injury . While not directly related to the impact of 
the network cutback on U.S. program production activity, it is 
appropriate to note certain data advanced by the "majors" as to their 
assertedly poor situation generally. It is noted that theatre 
box-office admissions hove declined, between 1946 and 1971, from 
about 78 million to 16 million a week or $1,692 billion 
to $1,214 billion annually, which in terms of constant dollars 
represents in the latter year only $653 million -- a 617. decline. 
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Sales to television of feature (theatrical) films and short subjects 
declined between 1970 and 1971 from $94.6 million to $49.3 million; 
sales of feature films to the networks declined between 1967 and 1970 
from $249 million to $47 million. These figures of course do not 
include sales by these companies to the networks of films "made for 
television", which rose from 1% of network movies in 1965-66 to 49% 
in 1971-72 (in the latter year, 13 of the top 15 movies in audience 
ratings on the. networks were made for television). As mentioned in 
the text of the Report and Order, the "majors" argue vigorously as 
to the multiple impact on them from various aspects of the rule — 
the cutback in network prime-time programing (of which they do a 
substantial amount), the. constriction of the "after-market" resulting 
from the off-network restriction, and the limitation on the use of 
feature films in the access period — all in addition to restrictions 
against "siphoning" contained in the pay-TV and cable rules, and the 
problem of diminished theatre receipts. 

1 1 . O ral ar gumont material concerning impact on employment . 

A number of guild and union representatives participated in the oral 
argument on July 31, making generally the same arguments and factual 
assertions mentioned above. The annual loss in payroll resulting from 
the cut in network prime-time production was estimated at $53,500,000, 
or 16,000 jobs (Chester Migden, SAG's Executive Secretary); others 
gave higher estimates. It was recognized that some of this is made 
up by employment in the production of the programs which have replaced 
network material in access time (first-run syndicated and local), but 
Mr. Migdeu stated that because of the nature of the programs involved 
(foreign product, U.S. game shows, and inexpensive local material in 
many cases) these gains did not approach the loss figure mentioned, 
leaving a "net loss" estimated at $25 to 30 million. SAG's unemploy- 
ment figure was said still to be in the order of 85%, with earnings 
declining in recent years; up-dated figures for the same guild and 
union groups mentioned above, as of July 1973, were presented, showing 
higher unemployment in most cases (lower in a few). It was said that, 
while there are certainly other factors in the situation, the rule 
might be the lasL, back-breaking straw; and that talented creative 
persons and technicians were continually leaving the industry, resulting 
in the wasting of a national asset. The cutback in network prime- 
time programing was said to have particularly affected minority groups, 
forcing the shelving cf network program projects which would have been 
of particular value to these groups and would have employed members of 
them (both talent and technicians) in large numbers. The same was 
said to be true with respect to women, through the cutback in new 
network situation comedy efforts (a form of programing with which 
women relate particularly, and which employs them in substantial numbers). 
Other union officials, concerned with the national scene rather than 
with "Hollywood" in particular, said that the rule had not helped th°.ir 
situations, and in some ways had hurt, for example a decline in network 
documentaries hurts cameramen engaged largely in news and documentary 
work, and employment in Miami TV production is down. It was also said 
that the networks are better employers to deal with because they are 
more responsible. 
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B . Arguments concerning the economic feasibility of presenting 
"Quality" nrlrnc time material via syndication . 

12. Arguments and data of opponents . One of the arguments 
vigorously urged against the rule, by opponents such as the "majors" 
and NBC, is the asserted Impossibility of developing and distributing, 
via syndication, programming of "network quality". This is said to 
be true because of the extremely high production costs and risks in- 
volved, the "fractionated" market as opposed to total network coverage, 
and the inherently greater efficiency of the network process, with 
one sale and one copy of the material compared to "selling" each 
individual station and having to furnish a large number of prints 
of each program. 


13. As to costs of production, NBC, while admitting it has 
little experience in producing itself, estimates that currently pro- 
duction coots for network-type programs are at least $100,000 per half- 
hour episode or $200, uOO per hour program, and the Warner Brothers' 
estimate is about the same. Game shows, they say, can be produced 
much more cheaply, for $5,000 - 10,000 per program. NBC states that 
syndicated programs of the same general type as network -- generally 
dramatic shows -- can be produced for less, such as $40,000 - 60,000 
for drama, but the lower figures represent not greater "efficiency" 

as urged by NAITP, but "a much lower input of production and creative 
values", or matters such as less money for talent, writers, etc., and 
differences in production techniques and editing processes. Also, 

NBC points out that there is very little U.S. dramatic production 
for the access period, 757. of that kind of material being foreign, 
with the much cheaper game shows representing a less risky venture 
for producers and tending to dominate the access-period offerings. 

Some of the parties stress the risk element involved, with ''pilots" 
costing on the order of $360,000 a half-hour or $600,000 an hour 
to make, and the majority of them not developing into successful 
programs . 

14. Screen Gems states that its current production costs 
for network material are about $127,000 per half hour, and to 
produce the same show for syndication would mean about $140,000, 
with additional prints, advertising, etc. but not including any 
administrative or general expense items. It is stated that this 
kind of money simply is not available in syndication. 

15. MCA submitted some cost and revenue figures for 
individual network programs, including five hour shows sold to the 
networks for 1970-71, twelve hour nhows similarly sold for 1971-72, 
and three half-hour shows for 1971-72. The figures given Include 
average cost of production per episode, average "distribution ex- 
penses" per episode (not identified), gross network revenue per 

episode, and per-episode deficit as far as the network sale is concerned. 
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These figures range as follows: 


1970-71 1971-72 

one -hour shows 12 one-hour shows 


1971-72 

half-hour shows 


Production cost 

: min. 

max. 

$227,387 

278,389 

$192,459 

256,667 

$110,127 

135,632 

Distribution 
expense : 

min. 

max. 

20,188 

31,166 

18,534 

29,818 

10,733 

13,088 

Gross network 
revenue : 

min. 

max. 

195,335 

235,167 6/ 

196,538 

226,727 

102,725 

108,000 

Deficit : 

min. 

max. 

21,877 

74,388 

15,297 

76,068 

20,490 

38,654 

Thus, there was 

a 1 way 8 a 

deficit in producing 

for networks 

if distrl- 


r ■ — . - - , «T.iu an uuu Ln^ee coses ^aii one-nour, 

the network revenue did not cover the computed cost of production. 

The total deficit involved in network salcc in these two seasons was 
$21,797,000, which must be recouped from later syndication sales. 

16. MCA also submitted figures an to the syndication of its 
of f-netvork programs, including the 5 program series put into syndi- 
cation during the period from January 1963 through March 1971, and 
including sales through September 1972, These showed per-episode 
revenues of $2_>,/97 to $.114,0*2, per-episode syndication expenses from 
$30,739 to $71,062, and cyndicetion per-episode profits of $5,058 to 
$43,030. These programs arc not identified as to length. These 
amounts are usually less than the amount of deficit from network 
production referred to in the previous paragraph; but they apparently 
do not relate to the same programs but to programs which were pro- 
duced for the netwoiko in earlier years, when costs were lower. 

17. MCA nssertr that this shows that production 

of quality material ic a risky business even when it is supported 
by an initial network market, cud is impossible without that assis- 
tance. It is stated that non-network revenues presently available 
would have to be multiplied three or four times before such activity 
would be feasible, to meet the above production costs and also the 
cost of, or fee for, distribution, which MCA estimates at 35 to 407. 
of gross for domestic syndication and 40 - 607. for foreign (which 
would likely be higher for selling efforts involving unknown, not 
of f-network, material) . It claims it would have to multiply its 
sales force by 10 to engage in such efforts (a statement which 
Metromedia in reply claims iG simply ridiculous). Such money is 
not forthcoming now, and there is no reason to believe it will be 
in the future. NBC calln attention to its losses of $250,000 to 

k) Three of the five programs ware priced at the $235,167 figure. 
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$350,000 in one unsuccessful access-period show in the 1971-72 year 
on its owned stations, for which it advanced the financing but which 
lasted only 14 episodes. 

18. NBC mentions the came distribution cost or fee as 
typical, and one of the items making network distribution inherently 
much less costly and more efficient. Its analysis of the economics 
involved is generally ns follows: Out of each dollar of non-network 
advertising revenue it receives, the station typically spends about 
277. in direct selling expenses and commissions, leaving at most 73c 
for programming costs (not allowing for overhead, technical expenses 
or profit). Of this, 26 to 29c would go for the distribution of the 
program after it is produced (the 35-407. mentioned above), leaving 
44 to 47c for program production costs and the producer's profit, if 
any. However, it is asserted, actually the amount would be less 
because of a sun such as 107. of gross revenuec which distributors 
incur and charge for expenses -- prints, shipping, etc. -- 60 that 
actually only 37-40c would be available for actual program pro- 
duction cos ts • By contrast, claims NBC, the networks can spend 
about 647. of their advertising dollars received for program costs; 
network costs of selling and commissions typically run about 177. 

of gross revenues, transmission costs on the order of some $60 
million annually represent about 47., and station compensation from 
the networks is about another 157., a total of 367.. 

19. Some of the opponents of the rule call attention to 
one of the quotations contained in the consents of one of the pro- 
ponents (Ih'TV the independent station association), in which one 
producer states that the average network hour show costs some 
$250,000 to produce and "There is absolutely no way to recoup that 
amount of money in syndication." However, the thrust of the entire 
quotation is the other way; the quotation is as follows: 

It is the barter arrangement that makes the hour shows 
possible in syndication. We can't sell 'Hee Haw' or 
'Hollywood Palace' to stations on a per program basis 
and come out with a reasonable profit. Wh-t makes it 
happen is the 3nle of four minutes to national adver- 
tisers. lliis means that we don't have the usual 
distribution cost. The average hour network show costs 
$250,000 to produce. There i3 absolutely no way to 
recoup that amount of oney in syndication. But we can 
do a $100,000 show in ndication and come out ahead. 

On a barter basis we'll come out all right. We can 
get about $30,000 a minute and guarantee them a mini- 
mum of 11,000,000 homes each week and make the profits 
we need to continue. 
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22. These parties also dispute the contentions as to the 
cost of distribution. Metromedia claims that while it would, as a 
syndication distributor, charge someone else about 357. for distrib- 
uting his program, this is definitely not true of Metromedia s own 
programs such as Dusty's Trf.ll . (See the discussion of the Josephs 
statement below). It is also claimed that MCA's argument about 
having to expand its sales force 10 times is ridiculous; Metromedia 
sold its Primus access program in 1971, and will sell D^Sty s Trni _L 
(plus other material) with only 5 or 6 people. It is also claimed 
that the selling job may actually be easier with syndicated material 
than for a network program; there are many more buyers, the producer 
gets a commitment for 26 weeks instead of 13, and he has more 
creative freedom. NAITP claims (without specific detail) that the 
distribution and production cost6 come from an entirely different 
"pool" of money, so that more for distribution does not necessarily 

mean less for production. 


23. nrhnr points are urged . It is claimed by ABC 

that the syndication market can produce considerably more revenue 
than it has so far, and that stations will pay higher prices as 
first-run syndicated programming becomes established. ABC films 
experience is to this effect. NAITP claims that by no means all 
of the top 50 markets have to be sold in order for a profit to be 
realized, even for a dramatic show; 8 of the top 10 is enough. 

In overall terms, it is asserted that a dramatic show requires 
60 of the top 100 markets, compared to 35 for a documentary and 
A0 for a variety show. ABC urges that the selling effort and 
economic base for an access-period program need not necessarily 
be limited to prime time; of the 58 access-period syndicatec 
programs included in its listing, it shows that 32 were also 
used by some stations in non-prime time, including 7 with more 
such stations than prime-time users, and three others with more 
than 10 non-prime time presentations. Metromedia, discussing 
the value of first-run syndicated material, assets that in 
earlier years, before total network dominance, three of the most 
successful rc-run series were never on a network (Sq shun t, High - 
way Patrol . I ]j’;d T'nri" live.!;.) . 


24. One of the reply comments, that of INTV, the inde- 
pendent station association, was devoted almost entirely to this 
subject, including a long transcript of an interview with Mr. hen 
neth Josephs, vice president of Metromedia Producers Corp. The 
comments themselves (aside from the transcript) urge the following 
points: (1) a substantial number of producers and distributors 

do not agree with the dim view expressed by MCA et al, and are 
"prepared to stake their financial and creative futures accordingly. 
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(2) the "access period" represents a new departure in programing and 
its economics, using first-run syndicated product where there was 
virtually none immediately before, and "prime time" was filled with 
network or off-network product. As stations adjust to the rule, 
they will be willing to pay the higher prices which can be supported 
by the larger prime-time audiences and higher advertising rates -- 
"national volume moving toward levels sufficient to justify expensive 
first-run production." Examples are cited of four unidentified 
programs, one selling for $500 in one market before the rule, $750 
in the first year, $1,000 in 1972-73 and $1500 for the 197 3— 7 A 
year; two others jumping from $250 the first yenr to $650 
and $750 the second (and the latter to $1,000 for the coming year); 
and a fourth going from $600 at 7 p.m, just before the rule, to 
$1,000 at 7:30 the first year and $1,400 the second year. 

25. Also set forth arc earning projections for the future 
by two unidentified producers \ ith respect to specific but unidenti- 
fied programs. One is a program which is expected to earn $50,000 

a week domestically in about 70 markets (45 of the top 50), or 
$100,000 per original episode (assuming 26-26). In the second year, 
if successful, it can be expected to renth 105 markets, $80-90,000 
per week, or $160-180,000 per original episode. The figures for 
the third year, again assuming success, should be 130 markets and 
$100,000 per week ($200,000 per original). If the original-repeat 
ratio is less, soy 39-13, the income would be a third lets per 
original. A strip program should generate three times these amounts. 
Distribution costs vary from 15 to 35%, averaging about 25%. Another 
producer estimated that (on a 26-26 basis) , assuming sales the first year 
in 100 markets including the top 50, the domestic income from a film 
program would be $67,000 per original, rising to $76,900 the second 
year and $86,500 the third year. Another program, non-film, would 
bring in $57,000 the first year, $67,000 the second. A third pro- 
jection is more general. According to TVS figures, on average 
half-hour of "spot" tine in the top 50 markets is worth $120,000 
if it contains 5 commercial minutes, or $72,000 if it contains three, 
or, assuming a 26-26 new-repeat ratio, $240,000 or $120,000 per 
original. It is stated that station payment practices now are on 
the order of the price of one 30-second spot, but they may be 
expected to rise with time. 

26. The comments also make the same point mentioned above 
concerning greater independent-producer flexibility in use of studio 
facilities, and the high overhead figures charged to "major" pro- 
ductions, which really distort the actual cost picture by charging 
to the production various services at inflated prices so as to make 
a profit on them while building up the "loss" figure. The same is 
true of distribution costs. One producer is quoted as saying that 
"the cost depends on how you structure the deal; on whether you 

are paying the talent a percentage, a fee; how you buy your facil- 
ities; how much overhead you're putting into the budget", so that 
a cost difference of 307. is quite possible, with tape shows costing less. 
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It is nsserted that A1j__ln , the Family, on tape, started with a price 
in the $45-65,000 range. The comments also advance the point -- 
elaborated in the Josephs interview discussed below -- that syndica- 
tion and network sole and distribution are basically not much different 
(for network-type "drama” programs), with the first sale in each case 
generally no more than breaking even or showing a slight loss the 
real profit to be realized later from sale for "stripping" and over- 
seas use -- co that independent producers have a real incentive even 
if their first-run costs of distribution, etc., are relatively high. 
Attention is called to Viacom's plans early this year to produce 
its "Addams family Fun House" series, with cooperative backing by 
various multiple owner groups and other interested stations; we note 
however, that apparently this program project has not come to fruition 
The comments also mention barter an a useful financing arrnn -ement 
stimulating syndication production. 

27. A long attachment to the INTV reply comments is a 
report of an interview with Mr. Ken Josephs, vice president of 
Metromedia Producers Corp. Much of this concerns the Pr imus series 
which Metromedia produced and cold for access-period use during the 
first rule of the year (but which was not continued), and the J 
fi usty'8 To il series which this company is presenting for the coming 
season. As to PM^s, Mr. Josephs stated that its cost was $74,000 
per episode, and was sold by five or six people (including himself), 
in 92 U.S. markets and over 30 foreign countries. Unfortunately, 
it was not a success, largely because of the late date (spring 1971) 
at which time the prime time access rule and the "access period” 
became established. Thus, in order to meet the production schedule 
no pilot vac produced, and certain otherwise avoidable erro-s were 
made -- but *hen this is a very risky business. Mr. Josephs also 
stressed the point mentioned above, that production for syndication 
and for networks are basically the same in that the real profit 
comes relatively late in the game, with quite likely a small loss 
the first year even for a successful show, and only slight profits 
the next three years. Another point is that "overhead" may vary 
tremendously, depending on what a company wants to do. for example, 
to cover initially as a cost Item the cost of studios, executive 
salaries, etc. Thus, the overhead figure can vary from 10 to 407. -- 
meaning a program with an actual shooting cost of $70,000 per 
episode may "cost" $77,000 to $98,000 . For P rimus , the budget 
figure of $74,000 included 107. overhead. The came was said to 
be true of distribution costs or fees; 357. should represent a 
handsome profit, and the costs for P rimus were between 9 and 107,. 
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28. Mr. Josephs also mentioned some of the economies 
possible with syndicated production, for example use of 16 mm film, 
which the networks resist for regular programs (though they accept 
it in Cousteau and similar material) out which is good enough under 
today's co-ditions, and the point concerning talent, mentioned above. 

He stated as follows with respect to higher productian costs of 
programs made for networks : 

We have produced for networks, there is no question that I 

when the network has control over a series, and they want 

you to do and redo certain things, reshoot, that the 

production can become more expensive than when you are 

your own master in syndication. Whether or not these 

decisions to add expenses are going to improve the quality 

of the show is «. subjective judgment. 

As to the new D usty's Trail program, this is budgeted at $75,000 - 
$80,000 per episode, including about $8,000 overhead (but no amorti- 
zation of the $190,000 pilot cost); it was stated that this would 
cost over $100,000 if it were for a network. 7J It is estimated 
that the show will gross about $100,000 per episode (domestic and 
foreign) the first year, which would mean about $20,000 per 
episode above production costs; but allowing for 9 - 107. out-of- 
pocket distribution costs, plu3 advertising prints, etc,, the 
result on that basis would be about a break-even or small loss. 

Ole will be satisfied with $75,000 domestic and $25,000 net foreign). 

If the show is successful, there will be slight increases in the 
next three years, but still nothing, at that point, to justify 
the total investment. But then the company will have 104 episodes, 
which it can sell as a "strip" vehicle -- for something like $50, COO 
- 60,000 per negative, or more than $6 million total, representing a 
profit of $3 million. With respect to material like this, which 
has a long-range re-run potential (unlike material such as All in 
the Family ), no one expects to make a killing either during the 
network run, for a network program, or during the first few years 
of syndication sales for a syndicated program; it is the "strip" 
potential which is important. 


5/ The creative people involved in this program are at least reasonably 
well established, including the producer of Brady Burch and Giliigan's 
Island . and two stars from former successful network series, as well as 
two featured actresses from "Petticoat Junction". It is stated that their 
contracts call for one price for network use and a lower one if the progrem 
it, sold in syndication. The pilot cost of $190,000 included about $145,000 
in shooting cost and $45,000 for acquisition of the concept and development 
money. If the overhead cost were a third instead, or $24,000, the per- 
episode cost would be shown as $96,000; and if a 357. distribution fee were 
added, this would be $35,000 of the anticipated $100,000 gross. On these 
assumptions, the program would show a loss of $31,000 per episode. 
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29.. Mr. Josephs stated that Metromedia sets up its rate 
card, for this and other programs, to show a substantial profit 
if every market were sold at the card rate; but this doesn't happen. 
Markets outside of the top 50 are often entirely off-network re-run 
users; in the top 50 markets some affiliated stations may be 
showing a stripped game show or movies so that they are not poten- 
tial customers, leaving only one potential buyer who will not be 
willing to pay the card rate. The program is not designed for 
independent stations, though Metromedia will sell to them rather 
than let the program go begging in the market ( Primus was not sold 
to any). These stations are more interested in strip material. 

30. With respect to its other new access-period show, 
Eleoh.-nt Roy . Metromedia acts as U.S. distributor for this program, 
made in Ceylon by a combination of the Cerman network and Global, 

a British company, which is part of ITV. Metromedia's fee is higher 
than 30%. The producing companies can get more money out of Euro- 
pean sale than could an American company for an American program; 
so they regard the U.S. as just one market, not a critical one. 
Metromedia prices this program lower than "Dusty's Trail". 

31. With respect to price received generally, Mr. Josephs 
emphasized that it varies considerably with the time of day when 
the program will be used by the station -- early daytime, 4:30 to 6 
(Class B or C time, when off-network re-runs prevail) or prime time 
and , of course, varying with tne success of the chew. As to syn- 
dicated access-period programs compared to off-network re-runs, 

he estimated that, overall, the price for six runs of an off- 
network show such os "That Girl", used largely in "fringe" time, 
would be about the same as that for two uses of an access-period 
program in prime time. Overall, he believed that the potential 
for access-period first run programming is one and a half times 
the negative cost, taough not nccc36arily in the first year. In 
other words, if Dusty's T r - 1 1 is a hit, it will gross over $100,000 
per episode domestically, but probably will only gross about $75,000 
the first year. 


32. Mr. Josephs was also asked about the international 
and bnlance-of-payment situation. On the basis of considerable 
experience in both domestic and international dealings, he stated 
that far more money comes to the U.S. through television than goes 
out, a much more favorable balance of payments situation than for 
the economy generally. 



17 


33. Material In the oral argumen t. A number of officials 
of the major film production studios, and two successful producers 
working usually with the networks (Bud Yorkin and Lee Rich, both 
members of the National Committee of Independent Television Pro- 
ducers, which opposed the rule ), appeared at the oral argument on 
July 30 and 31, along with Paul Klein, an economic analyst of the 
industry, all opposing the rule and urging that programing like that 
on the networks simply cannot be developed in syndication. Those 
participating on the proponent side include A. Frank Reel of Metro- 
media Producers Corp., Nick Vanoff, producer of the Hec Haw 
syndicated program, and other NAITP members and that organization's 
counsel. In general, the facts and arguments were the same as or 
similar to those mentioned above. 

34. As to costs, the opponents emphasized the high cost 

of creating network programs; for example, Mr. Yorkin stated that the 
cost of writing alone for All in the ~ uly was $12,500 per program 
(more than the entire cost of producing a game show), with the 
Writers Guild minimum being $4,100 per week after two scripts, and 
few shows being able to make do with one writer. It was said that 
syndication could not possibly support The Waltons ., with its cast 
of 11, or a program such as Po meroy's People , of significance to 
Black groups, which the networks would have presented were it not for 
the restriction of the rule. A 20th Century Fox official stated that 
while that company has been active and reasonably successful in pro- 
duction for first-run syndication under the rule, it has always 
required two conditions: (1) a deal with a network owned-stat ion 
group; and (2) lower-cost foreign production (Circus . Family C lass leg., 
Starlost ) . With respect to the Dr, Kildare program, the statement 
by an MGM official (who was not actually at the argument) was to 
the effect that because of its more limited economic base this pro- 
gram was not as good as the earlier network program of the same name, 
or current network programs, but had to use old scripts and lesser- 
known actors and otherwise skimp or. production values (another 
participant said that the average income for the scries was between 
$50,000 and $55,000 per episode, which did not cover direct costs). 6/ 
An MCA official, Mr. Friedland, stated that any cut in costs -- for 
example, as between $100,000 and $75,000 per episode -- wi.l come from 
"above the line" costs for talent, writers, directors, etc., and not 
"below the line" (technicians, facilities, etc.); and that while there 
is not a one-one relationship between cost and quality, the two do 
go together; you have to pay more for the best talent and other 
people. Mr. Friedland said that he and MCA had not been able to 
make an acceptable syndicated series for $30,000 per episode plus free 
use of facilities, crews, and performers worth $50,000 per episode. 


6/ The Kildare program was described as having audience ratings 

"among the best", but this was not true in all marketsfe. g. Washington, D.C. ) . 
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35. On the other side, it was stated by eounsel for NAITP 
that a firts-run syndicated show can be produced for 307. less than 

a similar network show; Nick Vanoff stated on the basis of his 
experience that the Hee Haw talent work for less now than they did 
when the show was on CBS, and Mr. Reel's statement was the same as 
to Dustv's Trni ] (Hee Haw has 36 performers and 11 musicians, and 
is said to give employment altogether to 150 persons). Other 
savings mentioned by Messrs. Vanoff and Reel included the inde- 
pendent producer's being able to shop around for economical 
facilities rather than having to use those of the networks or the 
"majors", and being able to use 16 mm rather than 35 mm film ( the 
networks require the latter in regular series, although they will 
take 16mm "outdoor" material such ns National Geographic) . According 
to Mr. Reel, Dusty's Trai l costs about $80,000 per episode, and 
the earlier Metromedia Primus program cost about $75,000, both 
grossing in revenue about $62,000 domestic and $20,000 foreign. 

36. As to potential revenues, Mr. Klein, the economic 
analyst testifying for the opponents, estimated that maximum 
first-run syndicated revenue from U.5. sales is about $58,000 gross 
per episode ($35,000 first-run, $23,000 repeat). This was figured 
on average audience of about 7,700,000 homes for such prime-time 
material, station 30-second spot rates based on $1.50 per thousand 
homes, station willingness to pay roughly the price of 3 30-second 
spots for a program episode. From thi3 would have to come the 
considerable costs of sales and distribution in syndication, mul- 
tiple prints, etc., which would cut the net figure to about $45,000. 
Using the some type of formula (assuming average network audience of 
12,500,000 homes, average network charge to advertisers of $2 per 
thousand), Mr. Klein figured a first-run network ocr-episode income 
of $150,000 gross, which would be reduced by advertising commissions 
and station compensation to $96,000; the second-run income would be 
$67,000, for n total of $163,000, Mr. Friedland stated that, in the 
heyday of syndication 15 to 20 years ago, $40,000 • ->s about the top 
income that could be expected, and it was now only about $45,000, 
and one would be lucky to get that -- $30,000 from an owned station 
group, and $15,000 from the rest of the country. 

37. Mr. Reel, on behalf of Metromedia, went through r 

somewhat similar analysis to that of Mr. Klein, and came up with 
$144,000 income per half hour, assuming $3 per thousand for one 
minute as the general basis of station rates, 12 million homes, 
and 4 minutes per half-hour. It was stated by another participant 
in the argument that Let's a Dea l, one of the successful game 

shows .grosses 1180,000 per episode , which is a great deal more than 
it takes to produce this program, the money thus earned lias helped 

to support production of the new It Days to be Ir.norant comedy scries. 
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SEPARATE STATEMENT BY CHAIRMAN DEAN BURCH 

(in the Prime Time Access Proceeding) 

For the reasons I stated at lengrh in 23 FCC 2d 411 (1970) and 25 FCC 
2d 337 (1970), I believe the prime time access rule should be repealed. 
It has failed to achieve any of its objectives, whether explicit, im- 
plicit, or sub I imi na I . 

Because today's action might have been worse, I concur in it — but 
with one proviso: Any notion that the rule, with or without the mod- 
ifications adopted here, represent a serious attempt to come to grips 
with network dominance of the television prograrrvni ng market is a myth. 
How much better it would have been had the Commission expended a com- 
parable amount of its resources and talents on sober study and rational 
action dealing directly with the fundamental problem. 

That was the Commission's responsibility in 1970. It still is 
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Dissenting Statement of Chairman Dean Din,,, , N - Which 
Commissioner A\ ells Concvrs 

The majority of the Commission has today acted on r. proeeedintf 
hat lK.tf.il, xv.th a notice m 1%:,. hut whose ori-diP really ? oes h'ck 
°' cr !l dc ‘ ca,]t ‘- ri >c ,'1'n.st of my di-ent is directed t0 ,i ic ^o-onli'-d 
iiwflvwOpE'r niU ‘ ,Fn "" Plly Wes,i, V>»oii.<e plan, formerly modi- 

I lie basis of this rule is that as of today, as evidenced »>v the data 
* !\ P -!fr rt ant , 0ld,,r - f ' ,f * network organizations. V lit " XHC 
i .' d f , ' either throu ? h their own production efforts or 

joint ventures with independent producer- approximately 
. jKo-eent of the network protfiamintf wliieh domina e- the prime 
ue v owing* hours. At the present turn? networks during ihi 7-1 

■in r, nut i 1 T r r UK l f, " ( ;J - J, V">' protfi-amin/r. with 

' .I,,; ‘ 1 "‘ ln " ,l ‘ft f '.r the stations themselve- to su .,] v out of 

, V-°iT rcso, l m,s - 1 '‘e tide would require that during this period 
f '-llp.nl (e.s.t.) .i the affiliates cam no more ,h:m 3 hours of 
if , ri! J,,n "f- ’i K " l ‘ t r f Mlit a11 ntlditional :!u minutes per ni<.t,t 

Li l t' 1 ' n , ,USt U ' ^".I’ltbed hy the local station, either from 
hev «. ‘°I IK ‘‘ l' ro f :,al, "i , “ " r fl ""> syndicated materials which 

,,f , ‘ i 1 " , ! C i' 1M i ' ' K ‘ svn<ll,a,lon rn: " k(, f- One ot her proviso 

1.1,1 . V ' 1 'V 1 . 11 oomimM,f "Pott heiea fter) is that durm-tl.e 

>ur permd from which network programing is to he excluded" the 

£ r C .r a,,<mS - ,n ^' T' "f C an °H ’Network syndication series or 
nature film previously broadcast in the market. 

n r r, T »* t t ..io„.nai,.c 
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412 Federal Communications Commission Reports 

The rationale for this rule gops somewhat as follows: The networks 
eoin|H-te vigorously; however, they tend to parallel each other in pro- 
era m ill". There is no healthy syndication market in this country lie- 
cause the sine qua non of syndicat ion is access to prime time in the top 
.V) markets. Ergo, by making prime time available in the top 5o 
markets, a healthy syndication market will emerge, the competitive 
•• system will have been stimulated, and — presumably — the public will 
benefit. 

1 want to make it clear that I do not quarrel with the motives of 
the majority in this rulemaking, to the extent that they are hopeful— 
although, as I will show, I’ollyannish — that this rule will in fact 
stimulate a healthy indejxmdcnt syndication market, and the public 
will lie substantially enriched by new programing fare. J believe that 
an unstated premise of the rule adopted today, and one which I think 
must be faced, is that if a majority of the (Vnnmission were satisfied 
with the present network product, this rule would be deemed unneces- 
sary. I tints believe that, despite protestations to the contrary, the rule 
is basically a reflection of the Commission's judgment that program- 
ing today does not satisfy its standaiws of diversity. Another parallel 
unstated premise is the assumption that because of economic motives 
the net works are purposefully depriving the public of the programing 
to which it is entitled. 

Refore proceeding to a discussion of the rule itself, it is necessary to 
say a word about the pattern of network programing today : namely, 
that the networks themselves produce or coproduce some 97 percent 
of the programing. Thus, as to the three networks combined, network 
participation in all evening (0-11 p.m.) programs roe from fls.5 
percent in 1957 to mi. 4 percent in 19GS. a figure which, when added to 
the number of net won: produced shows, reveals a rise from 07.2 
to 90.7 percent. Stated differently, independently provided shows 
decreased from 32.8 jH-rcent in 1957 to .l.:'. percent in 190s. Similar 
.figures reflect the trend when only entertainment shows are looked to 
(see par. 12, report and order). 

There are a number of reasons for this development, but the prime 
one is simply economics. Programing is expensive: advertisers have 
insisted during the past few years on availability of 00-second com- 
mercials and have not been interested in sponsoring complete shows. 
Whether this is good or ba<L it. is a fact. 

The costs of network quality programs have risen enormously. In 
19. >7 a fid-minute network show could be produced for approximately 
$15,000; in 19(18. its cost was $s“,000 per half hour, whereas todav the 
information available to the Commission indicates that a fin-minute 
network quality color show will cost the producer from $100,000 to 
$150,000. 

Quite obviously, the foregoing facts pose a serious problem to entre- 
preneurs who seek to provide quality shows to stations. The network' 
can meet these problems liecause. by the very nature of networking, 
they can and do deliver, even without option time, the great majority 
of their affiliates during prime time on an established economically 
feasible interconnected basis, and are uniquely able to sell spots to 
national advertisers in tbe manner now desired by such advertisers. 

o.t F.C.C. 2d 
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Again, lot me say that I am not necessarily defending tlie system. Imt 
I think that we must face reality rather than what we might hoja* ami 
these are the facts today. 

With I hi> a* - l ack" round. I turn to what 1 believe is a fatal flaw in the 
reasoning of i lie mu jority. That reasoning is that, {riven access to prime 
time in top markets, syndicators will immediately produce tpiality 
programing which will he made, available to the -tatioiis Iweaiw it 
will be profitable to the syndicator and to the station. The real prob- 
lem with the rule i that this premise has not been demonstrated to he 
true, ami, in fact, the evidence before the Commission presently indi- 
cates that it is indeed faulty. Why f Simply because the syndicator, 
even though assured of a shot at the prime time of alliliates in the top 
.->0 market', can certainly not be assured that his program is going to 
be selected by a sufficient number of stations in such markets. Kven if 
the program is selected under existing economics and tax structure', 
it is quite clear that very great amounts of capital will be required to 
produce programing, with much of t his capital having to be amort iz.ed 
for a long period of time. The fractionated top f>n market is 'imply 
not sullicient to sustain the expensive programing eilort here required. 
In snort, today in the programing field, money is the name of the 
game, and unfortunately, the Commission, despite its plenary power 
to regulate, cannot -n easily regulate the laws of economics. 

Thus, taking the majority's action at face value, 1 believe that it is 
nn economic mistake— that it will »mt produce the result sought, a 
healthy television film producing market. 

Let me turn briefly to another aspect — whether it will result in 
diversity of programing. Assuming that the rule does have substantial 
or some efficacy. I strongly believe that there will U* little, it any. con- 
tribution to real diversity of programing. What will bo produced 
under .the aegis of this rule will simply be more of the same — more 
games, more light entertainment along proven formnht'. more •‘etnee •" 
talk chows. Loth the producer and tin* athliate will inevit ihly dii!> 
very largely to the sme thing — the tried and true because of the eco- 
nomics of the system under the rule: indeed, those economics iniiv well 
dictate programing produced with reduced resources. Time will of 
course supply the definitive answer here, hut unfortunately for the 
viewing public, 1 feel confident that mv assessment will prove correct. 

It may he argued t h . . • -o what ' Why not try this approach, and if 
it does not work, return to the drawing board. Hut there is an old 
medical adage. "First, above all. do no harm to the patient." The Com- 
mission today violates that prescription in several important ivav*. 

First, the public in the top ,V) markets will be deprived of 'ignifi- 
eant amounts of popular high quality network fare in the prime view- 
ing hours, and in my judgment of the economics, that fare will not Ik* 
replaced by the equivalent high qualify, first-run syndicated program- 
ing visualized by the majority. Second, in th<- smaller markets, it is also 
clear that there will he a similar deprivation, and indeed, one which 
will have a much larger adverse impact upon the stations and conse- 
quently the viewing public in those* markets. The rule purports to 
exempt the markets below tin* toj> 50. In practical ellect, there is no 
such exemption. Jlcie again the economics give the answer; to produce 
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other present at ioid ’ ,1 ‘ r °" fr1 ' ,( ‘ 1( * £r,:1 ' 11 ^ letters, and 

itself, the y .,T dm • W lu ‘ " V co ^' judication mark,! 

xvere m du v J, , 'V'" h'd-l-ccd to I- helped by this rule. 

•'3 >'V c m f: ' Ct Wy " 0uld bc farmed becau-c 
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their major source of income — i lit* net «nr!;>— would cut hack on pio- 
prandn;;. This |>omt of view wa* reinforced l*y a irn at numU-r of 
the California labor organizations as well a* knowledgeable oeople 
from all part- of the industry. I'iie-e very interested per-m* icpn-tcd 
the Commission to adopt a tentative rule, which would he suhject to 
comment by all interested parties and then, on such a full record, 
adopt the rule in final form, with -itch te\ idons as are appropriate.' 
'Ibis procedure, which the Commission recently followed in the com- 
puter proceeding (docket No. It,:>7!i). seemed to me to be most rea-on- 

able. and I therefor its adoption. This was denied on the 

JT round that the matter has been kicking around for years, had I wen 
subject to lull opportunity for comment, and should now be acted 
upon. I am in sympathy with the idea that we should not take .*» 
years to do anythin^, but nevertheless, in the face of luounriiipcvidcncc 
that the rule, rather than hemp beneficial, mipht actuallv be harmful. 

the better part of administrative valor would surely ha*ve to po 

alonje with the simpc-tcd proeeditre. 1 repeat that the first requisite 
of Commission action is not that it act. but that it act with reasonable 
assurance of promoting t lie public interest. 

1 urther, I do not believe that there has been such full opportunifv 
to develop a record on the rule adopted by the Commi — ion. Take, for 
example. an important part ol the rule, the proscription in ubs' tion 
(■} ) r«.fi.»S(k) ol off- net work propram series and feat urc films pre- 
viously broadcast in the market, in the time period which net- 

work ptojramiiiL r is barred. This was not proposed l>\ the Commi— 
M°n. and there has been no record developed on thi- important aspect. 
Tims, the ( ’out ud— ion today lias no data whi’tsoov er .> to the economic 
impact of thi- particular provision, both on the clliea.y ,,f tj u . rule and 
u P°n tlie contractual arranpements of the station-. I’o wiiaf extent, 
for example, have these aililiated stations purchased series or feature 
lilnis, with the express pnrr>o-e (and payment therefor) of presenting 
them in prime time f What is theetfect en the syml ■ amis and the film 
producers- -the persons soupht to be helped by tin- nth i (iranted. 
these are all economic concerns, but. a> I have stated before, e- ononii. 
is tea I ly what tins rule is all a lx,ut. and t he Comm i — ion should at least 
have had up-to-date information in this field before aetinp. 

I he Commission dot - state in paragraph :Js of ij,,. Import and 
Order that if will consider .-ome of tin— e matters on a motion for 
- reconsideration. I his i- eontrarv to pood administrative procedure, 
and indeed to comnuin.-eiise. If there i- a substantia! i|iie-tion as to tin* 
efficacy of the rule, that question should !»• reached prior to adoption of 
the rule, not after. Otherwise, r lie* matter -macks of -entem-e f i i-r . 
judgment later. This Commi—ion hasnnlv -o manv rcpulatorv arrows 
m tlie quiver and wluui it takes a major ,-t'cp -uch as tins rule, it -umild 
be taken with full knowledge of all the pertinent facts and alter con- 
sideration of all the potential lienctits and harms that mipht flow from 
the rule. 

Havinp set forth my object ions to the procedure and sithsfanee of 
the rule. I want to address one last aspect of this rule and indeed of 
regulatory philosophv in pencral. The proponents of this rule will 
nrpuc there is a problem and tlie Commission lias t. J to meet that 

23 K.l’.r. 2,1 
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problem. In other words, rather than cursing the darkness, thov have 
lit a candle. My answer to that is simply. -Yes, there were ami are a 
numlHT of candles available but iinny opinion, this is not one, but 
rather a sky rocket — (lasliy, momentarily pleasing', but with no'sub- 
stance." Since we are dealing with economics, if the ('-nunik-ion really 
wishes to make available to the public diverse programing, it must 
encourage a different economic base for program presentation. Quite 
obviously, so long as a broadcaster has onlv one channel on which to 
operate, his economic requirements will tend to make him program 
that one channel for a mass audience. Accordingly, minority needs or 
tastes will be denied or nnderserved. This means. ‘in turn, rather than 
spending years on a rule of this nature, the Commission must con- 
centrate on the obvious alternatives which have a different economic 
base and thus may make a genuine contribution to diversity. These 
anonmti vos do exist and have not yet come to fruition. 

I iist, theie is subscript ion television, which has a dill erent economic 
base and can present programing that is not ncrcssarilv designed for 
n mass audience and still be economically attractive* for an entre- 
preneur. There is cable casting, a technology which makes multiple 
channels available and which by its very nature changes the entire 
economics of programing. 

There is the noncommercial educational television system, which 
w ith sufficient and appropriate funding, can make a tremendous con- 
tribution to diversity. 

Nevertheless, the Commission has moved ahead with this rule— 
n'.niv opinion simply because it was there. Although it is difficult in 
this day and age to make specific forecast- as to what will happen I 
predict— unhappily— that if this rule is adopted in its present form, 
after the passage of a few years, there will be no genuine benefit to the 
independent film industry at least sufficient to otLet the detriments to 
the broadcaster and mo.-t importantly to the viewing public. The rule 
may shift some dollars from one pocket to another and maybe this 
is good. It may \ cry well harm the networks to some extent, ,r reat or 
large, and in some people’s minds, this seems to be worthwhile. In con- 

clu-ion, while ting the motives and objectives of the majority 

m this case. I simply feel that they have wasted the resource's and 
energies of this Commission in a futile effort to administratively 
tamper with the economics of programing as it exists rather than at- 
tempting to create a situation where the economics could make sense. 

Con< rnitiNo Statement or Commissioner Kenneth A. Cox 

1. com u i f 1 1 1 1 \ in the art inn here, t lion r h t here a re some t espects in 
which I would have liked to do tilings differently. 1 would like to add 
some individual comments, primarily addrcssed'to Chairman Hindi's 
dissenting statement. 

1 share some of his roi cfriu. Like many actions the Commission 
takes, the resoi of this matter is not guaranteed to produce the 
results we seek. However, based on the record in this long proceeding 
and on study of this problem for over 14 years, 1 think this i« 
the most logical and effective step we can take to correct a serious 
problem. 

•n F.C.C. I'd 
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Dissenting Statement of Chairman Burch 

On May 4. 1070 flic Commission refused fo reconsider its adoption 
of the so called ••Prime Time Access Rule/’ I dissented to the initial 
•xtiou and now dissent to fl.e refusal to -rant reconsideration. I am 
more convinced than ever from reading tiie recent pleadin-s in tliis 
case that the concerns I expressed in mv j : inr dissent are justified. 
Mind expressed irrave reservations about the rule bein- adopted he- 
'7° , !( ,0 . e 1 ‘ 1,111 opportunity to develop the necessary data 

I’ n 'vhi. ii any mtclli-enr decision could be made. I have s<«t’ forth 
in some detail mv view that the rule simple coos a-ain-t the economics 
" pro-ram production and distribution, and will therefore fail of its 
'"•pose ] have also set forth that this will not Ik> a "noble failure"— 
m on the contrary, the rule will have serious adverse consequences to 
J S’* 1,,U ' rcst - 1 ' n j> "° l rojwat that di«cn-sion. and indeed, would 
i lardx not issue a further dissentin- statement. Hut there is one 

and « -‘i t0 ' vlu ? 1 ' rther information is now available 

x.rLli' d ' K ‘ sl} ";refore call for further comment. I refer to the ad- 
i'»p *o Ct ° f 1 IC ]£l,lc 0,1 allilla,cd stations in the markets below the 

we A r!’.'c i i! e "i , - y ,ny vror * t . ft ‘ ars are l,ornp 0,lt hy the additional data 
"ill be »i 1 ' M support of reconsideration. Ourstatf has concluded there 
- ue sub stantial adverse elleets on inatiy-alluiatcs in smaller markets 

***** Di *'«Nd* Stttcoifut of Chairman Ilurch. TCC 70-466. 23 F.C.C. 2d 411 <1!>70). 
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and that between 30 and 40 Final] stations (many of which are UHF] 
would suffer declines in revenue of between $.'5-30.000 each ns a result 
of the rule. This is a significant amount considering their total revenue 
and income. It is also speculated that the cutbacks necessitated bv this 
drop in revenue will come .in the area of news and public affairs 
programmin':. • * 

Although the majority is not moved by the reduction in service and 
financial loss facin': these stations, I am. The. majority considers such 
consequences to be outweighed by the “public interest benefit'' that. 
7 nig lit obtain from the rule. I he touchstone of Commission notion i^of 
course the public interest. The Commissi., n has Ion- and consistently 
held that the public interest is served by promotin': strong local service 
includin': in the smaller markets, and bv fosterin- the development of 
l IIT stations. 1 lie majority now knows definitely that -its action is 
against the public interest in these important respects. Since that is 
so. there is all the more need for a strong, compelling showin- 0 f bene- 
fits which would outweigh these most serious drawbacks. There i-no 
such showing here, and indeed, as I have made char, 'he contrary is 
indicated. In short, ns I pointed out in my earlier dissent, adverse im- 
pact is a calculated risk that is only worth taking when t he advantages 
to lx* gained are real and substantial — not ephemeral and unlikclv. 

I'm sure that the citizens in the small communities affected will be 
heartened to bear that while the action we have affirmed today will 
have adverse impact on tin* stations they view, our expertise shows 
that even with ihe adversity we have heaped upon their already 
marginal operations, they probably will he able to stav in business. 

I m sure this also is small solace to the stations. 

I thus believe the potential financial damage to this innnv stations 
far outweighs t a* tenuous hope of bolstering the independent ^ vnd i ca- 
tion markets to which the majority clings in denying reconsideration. 

. 25 F.C.C. 2d 
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SEPARATE CONCURRING STATEMENT OF 
COMMISSIONER CHARLOTTE T. REID 

PRIME TIME ACCESS RULE 

■ odd} the Commission adds yet another chapter of verse to the 
continuing saga of the "Prime Time Access" Rule. 

Since my apj>ointment to this Commission over two years ago, I 
have heard innumerable complaints from the viewing audience as well as 
many others about this rule. Based ujxjn the evidence before us. 1 
believe that the total repeal of the rule would have been much more in the 
public interest. However, 1 fully appreciate the fact that one must accept 
realities as they occur. 

During the course of our many discussions on this matter it became 
quite apparent that there was not going to be a majority of votes for repeal 
of the rule at this time. Since the compromise evidenced by this document 
seemed to be the closest to total repeal that could be obtained, 1 decided to 
concur in its adoption. I want to be absolutely certain however that proper 
notice is given, here and now, to those who have supported the prime time 
access rule in the past that unless something better is given to the viewing 
public than that which has been given in the past few years, then 1 firmly 
believe that the public interest would best be served by a complete repeal 
of the rule. 
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CONCURRING STATEMENT OF 
COMMISSIONER RICHARD E. WILLY 

In re 

Consideration of the operation of, and possible 
changes in, the "prime time access rule," Section 
73.658(k) of the Commission's Rules. Docket No. 

19622. 

I have concurred in the adop;ion of this Report and Order 
because retention of the rule, as amended, holds out at least 
some promise of achieving a measure of diversity in sources of 
program .product ion, because it represents our best effort to bring 
some order out of a panoply of waiver requests and associated 
administrative problems and -- quite frankly — because it was 
capable of achieving some consensus within the Commission, however 
fragile . 


A consensus is something which, in its four corners, does 
not satisfy all parties to the fullest. And so it is with me 
in a number of particulars. However, in this statement, I would 
like to focus on only one area of reservation -- that relating to 
paragraph 88 of the Report. 

My concern is that, in our zeal to encourage the develop- 
ment of programming which we believe to be responsive to public 
needs, we may have been somewhat improvident in setting forth our 
expectations as tt the use of "cleared" 7:30 time periods for "locally 
significant material". 

Initially, let me say that I recognize tha: the Commission 
has a legitimate responsibility to help determine the composition 
of broadcast "traffic". Natio.il Broadcasting Co . v. United States 
319 U.S. 190, 215-ib (1943). For example, we long ago called ' 

attention to the continuing obligation of broadcast licensees to 
keep their community informed in the area of news, public affairs 
and relaced programming. Report on Editorializing . 13 F.C.C. 

1246, 1249 (1949). Moreover, I lend my complete endorsement to 
the suggestion that all licensees should redouble their efforts 
to seek out and meet the requirements of all viewers. And, indeed, 

I personally applaud special programming eflorts by broadcasters 
responsive to the needs and interests of children, minorities and, 
as ascertained, the local community. See our Network I’rc^ranvni ntt ' 

I nqii i r v , F.R. 60-7198, ICC 60-970, where we listed the major pro- 
gramming element s usually" necessary to meet the public interest. 
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Perhaps, then, it is only a subtle distinction between 
our recognition of the public interest value of such programming, 
and our exhortation to licensees that we expect an "appropriate 
portion' of "cleared time" (or at least of total prime-time) 
to be devoted to the particular needs of cnildren, minority groups 
and the community. Nevertheless, I must confess to some trepidation 
that our "expectation" will be read to mean a demand, and that our 
'raised eye-brow" is synonymous with a decree for specific program 
types and amounts. The difficulty, of course, is not that the 
programming needs of children, for example, should go unrecognized 
by this Commission. On the contrary, the public interest meins 
nothing if it permits licensees to ignore significant groups within 
their community. I question, however, whether this agency r jn hereafter 
avoid further particularization of other rather specific program needs 
which it believes should be singled out for special treatment 
during particular portions of the broadcast day. Perhaps it is 
less than completely satisfactory to rely on licensee ascertainment 
and programming discretion; yet I fear that the alternative of 
government ally suggested program material to be carried in particular 
time segments may prove to be an unwise substitute. Accordingly 
while our objective in paragraph 88 is well intentioned, and while 
I have no personal quarrel with the enumerated categories, I believe 
it to be prudent to at least set forth my reservations. 



Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


FCC 74-221 
10446 


In the Matter of 

Docket No: 19622 

RM-1967 
RM-1935 
RM-1940 
RH-1929 

MEMORANDU M OP IN' IQ.',' A LT) ORDER 
DENYING STAY* 

Adopted: February 27, 1974; Released: March 6, 1974 

By the Commission: Commissioners Robert E. Lee, Reid, Wiley and Hooks concurring 

in the result. 


Consideration of the . ) 
operation of, and ) 
possible changes in, ) 
the "prime time access ) 
rule" , §73. 658 (k) of > 
the Commission's Rules ) 


1. The Commission here considers a "Petition for Stay" filed 
on February 11,1974, by the National Association of Independent Tele- 
vision Producers and Distributors (NAITPD) , directed at our decision 
in this proceeding adopting modifications of the prime time access rule 
(§73. 658 (K) of our Rules) to be effective In September 1974. 1 / NAITPD, 
which has sought judicial review of our decision in the U.S. Court of 
Appeals (C.A.2), asks that the effective date of the changes be 
September 1975, a stay o'" one year, inter alia because of the uncer- 
tainty which will prevail pending disposition of its appeal. This 
would leave the present rule in effect until that time. By Public 
Notice of February 14, 1974 (FCC 74-173) the Commission gave notice 
of the filing of this petition, and, pursuant, to §1.45 of the. Rules, 
stated that oppositions and other material relating to the petition 
might be filed until February 21, 1974. 

1 / FCC 74-80, released February 6, 1974, published at 39 F.R. 5585 
(February 14, 1974). The effective date of the changes was specified 
as whatever date in September 1974 the station's network designates as 
the start of its new season. 

The decision made several changes in the rule; those of particular 
significance to NAITPD appear to be the removal of all restrictions on 
Sunday and on the first half-hour of prime time on other, days (7-.: 30 E.T. 
and P.T., 6-6:30 C.T. and M.T.), and the provision that one of the six 
"cleared" ij.f-hours (Monday-Saturday 7:30-8 E.T.) may be filled with 
network or off-network material which is children's specials, documentary 
or public-affairs material. Reference is also made to one part of the 
decision not set forth in the rule, which states the Commission's ex- 
pectation that an appropriate portion of the cleared periods, or at 
least of total prime time, will be devoted to locally significant 
material of certain types. 
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2. The MAITPD petition drew six formal supporting statements, 
from the Association of Independent Television Stations, Inc. (INTV), 
Westinghouse Broadcasting Company, Inc. (Westinghouse) , Viacom Inter- 
national, Inc. (Viacom), Time-Life Films, Sandy Frank Program Sales, Inc. 
(Frank), and Rust Craft Broadcasting of New York, Inc. (WROC-TV, Rochester, 
N.Y.). NA1TPD also filed "Supplementary Information" in support of its 
petition. There were also supporting letters or telegrams from Filmways, 
Inc. (producer of the syndicated Ozzle's Girls program), Don Fedderson 
Productions, Inc. (distributor of the Lawrence Welk program) , Lawrence 
Welk, Yongestreet Program Services, In^. (producer of the Hec Haw show), 
Metromedia Producers Corporation (particularly concerning a new or.e-hour 
program it is marketing for this coming year), Jim Victory ^Television, Inc. 
(distributor of the Concentration program) and two program processing 
companies (Glen Glenn Sound and Consolidat ed lilm Industries), lour 
formal oppositions were filed, by Columbia Broadcasting System, Inc. (CBS) 
and three major film producers -- MCA, Inc., Warner Brothers , Inc. , and 
Screen Gems Division of Columbia Pictures, Inc. Opposing telegrams were 
also received from Chester L. Midgen, Executive Secretary of the Screen 
Actors Guild, and from some 13 program producers, most of them members 
of the National Committee of Independent Television Producers, a group 
opposed to the prime time access rule which has urged its repeal. 2_/ 

Tnese include Lee Rich (Lorimar Productions) and Gene Roddenberry 
(chairman and co-chairman of the group). Bud Yorkin (Tandem Productions, 
Inc.), Jack Webb (Mark Yll Ltd.), Duke Vincent (Vincen. Productions), 

Quinn Martin (QM Productions), Jack P. Foreman (Samuel Goldwyn Studio), 
Jackie Cooper (Jackie Cooper Productions), Bruce Johnson (Bruce Johnson 
Productions), Grant A. Tinker (MTM Enterprises, Jnc. ) , Bill Persky and 
Sam Denoff (Concept II), George Schlatter (George Schlatter Productions), 
and Bob Eanner. American Broadcasting Companies, Inc. (ABC) filed a 
statement stating that it does not oppose the stay; National Broad- 
casting Company, Inc. (NBC) did not file any material on this subject. 

3. Upon consideration of the foregoing we are of the view 
that this Petition for Stay filed by NA1TPD should be denied. In the 
material presented to the Commission on this ques-iion, there is nothing 
that convinces us that our previous determination as to the date ot 
effectiveness of the modifications -dopted in this proceeding should 
be abandoned . The matLer of the appropriate effective date of the 
c w 2n no S designed to give enough "lead time" for an orderly transi- 

tion" and yet implement reasonably early the changes found to be in the 
public interest — was considered and discussed at length in the Report 
and Order herein (FCC 74-80, pars. 113-116), in connection with a similar 
petition filed by NA1TPD; and we find in the material before us now no 
reason to change this decision. 


2/ The text 
was identica 


of all but tw<- of these telegrams from NCI TP proaucers 
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4. One cf the threshold criteria for granting a stay in 
connection with an appeal is a showing that petitioner is likely to 
prevail on the merits. NAITP's argument concerning this matter is brief 
and general. *e find that its showing in this basic respect is clearly 
insufficient, and therefore grant of a stay would be inappropriate. 

It is unnecessary to discuss at length ihe other matters urged. As 
to the irreparable injury claimed, to independent program producers 
and syndicators, this appears speculative in view of ; (i ) the substantial 
amount of "cleared" time remaining under the revised rule (the 
reduction is in fact less than that asserted by NAIPTD) 3 / ; (2) the 
established position of some of the programs particularly mentioned 
(such as Hee Haw and Lawrence k’elk ) so that reduc tion in "cleared" 
time need not necessarily mean non-clearance by stations; (3) the 
uncertainty as to whether the networks (part icularly ABC and CBS)will 
use additional time the first year other than on Sundays; and 
(4) the opportunities for clearance at other times (e.g., Hee Haw in 
Washington, D.C., carried in the "network" portion of prime time) 
or (in the larger markets) on independent stations not covered by 
the rule (each of the cwo programs mentioned is carried or. independent 
stations in the top three and two or three more of the top 10 markets). 


3/ NAITPD et „ al claim that the reduction is from 42 to 12 half-hours 
a week. As pointed out at some length in our decision, with respect 
to 90* of the stations covered by the rule, 15 half-hours per week per 
market (Monday-Triday 7-7:30 p.m. L.T. etc.) are used for programming 
which existed before the rule in this time period (local or network 
news ^ and stripped game shows) and thus does not appear to need the 
rule's economic support. This reduces the "base" to 27. The figure 
of I 2 hair-hours under the new rule assumes the maximum possible 
reductions for regular network programs on Surdays, "special" network 
programs on one other night, and a half-hour of "cleared" time (rather 
than other prime time) for "locally si nificant" material. A figure of 
1 1 6 remaining cleared" periods per market appears more nearly realistic 
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5. Moreover, much of the impact claimed to result from 
a contraction in the amount of "cleared" access time is something 
which will happen at whatever time the new rule goes into effect, 
and thus is not reason to make it 1975 instead of 1974. It is also 
to be noted that these and other parties have long been on notice, 
since the fall of 1972, that the Commission was considering changes 
in the rule, or repeal of it, going considerably beyond the reduction 
in cleared time finally adopted. In sum, as mentioned in our decision, 
the rule in its present form operates as a restraint which is not 
fully justified, and it is appropriate to act at a reasonably early 
date to lessen the restraint, in the public interest. 

6. Accordingly, IT IS ORDERED, That the Petition for Stay 
filed by the National Association of Independent Television Producers 
and Distributors (NAITPD) on February 11.1974, requesting a one-year 
stay in effectiveness of the modifications of the prime time access 
rule (§73. 658 (k. ) of the Commission's Rules) adopted in this proceeding, 
IS DENIED. 


FEDERAL COMMUNICATIONS CO.ViISSION 


Vincent J. Mullins 
Secretary 
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IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


NATIONAL ASSOCIATION OF INDEPENDENT 
TELEVISION PRODUCERS AND DISTRIBUTORS . 

Petitioner, 



FEDERAL COMf.IUNICATIONS COMMISSION 
AND THE UNITED STATES OF AMERICA 

Respondents, 

COLUMBIA BROADCASTING SYSTEM, INC., et. al. 

Intervenors . 

WESTINGHOUSE BROADCASTING 
COMPANY, INC., 


Petitioner , 


v. 

FEDBF. AT. COr.il- 1UNIC ATIDKS COMMISSION 
AN!) THE UNITED STATES OF AMERICA, 

Respondents, 

COLUMBIA BROADCASTING SYSTEM, INC., et. al. 

Ir.tervenors . 
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Assistant Attorney General 
Antitrust Division 
Department of Justice 
Washington, D.C. 
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1150 17th Street, N.W. 

Washington, D.C. 20036 

Counsel for American Broadcasting Companies, Inc. 
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1666 K Street, N.W. 

Washington, D.C. 20006 

Counsel for Cob .nbia Broadcasting System, Inc. 
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300 Park Avenue 
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Counsel for Time Life Films, Inc. 
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Counsel for MCA, Inc. 
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Paul, Weiss, Ri.fk.ind, Wharton & Garrison 

345 Park Avenue 
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